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ABOUT THIS GUIDE

The purpose of this Guide is not to answer every question which
may arise in interpreting provisions of the Combined Full-time
Part-time Collective Agreement.Such a task would be next to
impossible to complete. Instead, the Guide is designed to give
Local Union Officers and Stewards a description and an under-
standing of the numerous issues dealt with by the collective
agreement, a ‘foothold’ on the interpretation of its provisions,
and most importantly, an outline of some of the issues that will
arise in the application of the agreement.

Second, this Guide is to be read in conjunction with other ma-
terials. In particular, the CUPE Members’ Guide to HOODIP, the
CUPE/OCHU Guide to Insured Benefits, the OCHU/CUPE Pen-
sion Guide and the Job Security Guide are all necessary materi-
als to understand many of the benefits set out in the collective
agreement. Their contents have not been repeated here, and
they should be used as companion documents.

Legal Note: This Guide is provided for the use of members of
OCHU/CUPE. It has been developed solely for the use of persons
authorized by OCHU/CUPE and is not to be viewed or retained
by any person not affiliated with OCHU/CUPE or authorized
thereby.

ARTICLE 1—-PREAMBLE

The Preamble to a collective agreement does not create any
substantive rights. In other words, it does not confer any rights
upon either the employer, the union or employees, that are not
set out elsewhere in the collective agreement.

ARTICLE 2—DEFINITIONS

Article 2.01 sets out the conditions under which a hospital
may hire temporary employees. Because the consequences to
an employee who is designated as temporary are significant, in
that the termination of their employment does not give rise to
a layoff, nor a termination for cause, and they will thus have no
access to the displacement (bumping) provisions of Article 9, it
is essential that thestrict conditions of Article 2.01 have been
met.



Most importantly, the purpose of the temporary employment
must fall within thepurposes listed in the article.* These are:

* Replacing an employee on WSIB, LTD, sick leave

* Replacing an employee on an approved leave of absence
(e.g. pregnancy/parental leave)

¢ To perform a special, non-recurring task.

A special, non-recurring task is not the usual, continuing work of
the hospital. It is aunique, ‘one-off’ task.

An employee who does not fit this description is a regular em-
ployee, not atemporary one.

A temporary employee, as well as the union, is entitled to be
advised by the hospital of the circumstances giving rise to the
temporary employment, and a dispute about whether the condi-
tions of temporary employment have been properly met may be
the subject of a grievance.

A temporary employee is entitled to apply as an internal can-
didate for regular positions posted under the collective agree-
ment, and is credited with seniority oncein such a position,
provided the temporary employee has completed the probation
period. However, temporary employees will normally be released
at the end of theirperiod of temporary employment without
recourse to the grievance procedure, andwithout the exercise of
any seniority rights.

In the case of a temporary employee replacing an employee on
leave whose leave extends beyond six months, the hospital can
unilaterally extend the period of temporary employment to up to
twelve months if the leave extends that far. The period of tempo-
rary employment can also be extended by mutual agreement of
the employee, union and hospital for no more than an addition-
al six months beyond theinitial six-month period.

It is important to appreciate the distinction between temporary
employees and temporary positions. It may well be that the job
posting provision at a hospital will require the hospital to post
temporary positions so employees can apply. A regularemployee
who obtains a temporary position does not become a temporary
employee.



Article 2.02 provides a definition of Part Time Commitment.
Where a casual or part-time employee wishes to make a commit-
ment to work regular part-time hours, the hospital cannot use
casual employees for the shifts covered by that commitment,
solely for the purpose of using casual rather than regular part-
time employees. The nature of the commitment (e.g. the shift
rotation of a part-time position, number of weekends worked
etc.) is typically dealt with in the Local Issues Appendix.

Articles 2.03 and 2.04 continue any pre-existing definitions of
regular part-time and casual employees. These provisions are
not standardized throughout the hospitals, and appear as 2.03
and 2.04 only where such provisions already existed inthe hos-
pital’s expired collective agreement.

Where a hospital regularly schedules an employee to work more
than the threshold for full-time employment, the position may
be viewed as a full-time position.?

ARTICLE 3—NO DISCRIMINATION

At one point in time, there was a debate among arbitrators
about whether they hadjurisdiction to apply the Human Rights
Code. That debate has ended in that now theLabour Relations
Act specifically confers that ability on arbitrators.

Whether or not a collective agreement makes mention of the
Human Rights Code, anarbitrator has jurisdiction to enforce
that legislation, and to award damages for breaches of the
Code.

Frequently issues will arise concerning a hospital’s treatment of
employees who may have a disability, for example, and a hospi-
tal is at all times required to conformto the requirements of the
Code.

The final sentence of 3.01 requires the hospital to provide no-
tice to the union in theevent that a hospital imposes a sanction
against an employee for innocent absenteeism. The purpose of
the sentence is to require notice to the union so that the union
may take action; it is not to imply that the hospital is entitled

to take thesevarious actions against an employee for innocent
absenteeism.



Article 3.02 was first into the 2013-2017 collective agree-
ment. Its main purpose is to govern attendance management
programs at various hospitals, by excluding certain types of
absences from an employee’s initial placement progression

in an attendance management plan. These include absences
resulting from a “medically established, serious chronic condi-
tion.” There is no brightline test for what constitutes a “serious
chronic condition.” Guidance may be found in the Ontario Hu-
man Rights Code, which adopts a broad definition of disability in
its policy and guidelines on disability. It defines disability in the
following way:

“because of disability” means for the reason that the person
has or has had,or is believed to have or have had,

1. any degree of physical disability, infirmity, malformation
or disfigurement that is caused by bodily injury, birth
defect or illness and, without limiting the generality of
the foregoing, includes diabetes mellitus, epilepsy, a
brain injury, any degree of paralysis, amputation, lack of
physical co-ordination, blindness or visual impediment,
deafness or hearing impediment, muteness or speech
impediment, or physical reliance on a guide dog or other
animal or on a wheelchair or other remedial appliance
or device,

2. a condition of mental impairment or a developmental
disability,

3. alearning disability, or a dysfunction in one or more of
the processes involved in understanding or using sym-
bols or spoken language,

4. a mental disorder, or

5. an injury or disability for which benefits were claimed or
received under the insurance plan established under
the Workplace Safety and Insurance Act, 1997

The requirement that the chronic condition be “medically
established” does not necessarily preclude the discovery and
medical certification of a disability subsequently. Often disabili-
ties are not uncovered until considerable time has passed. Both
the collective agreement provision, and the caselaw allow for
circumstances where a disability is laterdiagnosed.?



Also excluded are days of absence resulting from: ongoing
medical treatment (anexample would be dialysis); surgery; WSIA
compensated injuries; a catastrophic event, and; communicable
disease where the Hospital’s public health protocol for commu-
nicable diseases is in effect. Further, days of absence are not
counted where these arise from a leave pursuant to the ESA or
Article 12.

ARTICLES 4, 5—-UNION RESPONSIBILITIES
AND SECURITY

Article 4 prohibits unlawful strikes and lockouts as these terms
are defined in the Ontario Labour Relations Act. Put simply, a
concerted effort to refuse work will be considered a strike—in-
cluding for example, a concerted overtime refusal, or work to
rule. Where the union has supported such action, it may be held
liable to pay damages to the employer.

Article 5 requires that the hospital provide a list to the union
monthly of hirings, layoffs, recalls and terminations within the
bargaining unit, as well as vacated positions, unless the payroll
system does not provide this information. It is unlikely that a
modern payroll system would not support the provision of this
information.

It further provides that an employee is to be given an opportu-
nity for a 15-minute meeting with a union representative during
the employee’s initial orientation process, held either individual-
ly or in a group with other new hires.

Finally, the article prohibits a hospital from making any agree-
ment with an employee which conflicts with the collective
agreement.

ARTICLE 6—UNION REPRESENTATION AND
COMMITTEES

Article 6.01 prohibits union activities (including holding union
meetings) on hospital premises or on hospital time without
prior hospital approval, which will notbe unreasonably withheld.
In other words, the union is entitled to request use of hospital
premises to hold meetings (in advance), and the hospital must
not unreasonably withhold such approval.



The Labour-Management Committee established at Article
6.02 is intended to discuss matters other than grievances

or collective bargaining. Its purpose is to provide a dialogue
between the union and hospital on any matter that one or both
parties consider is necessary to discuss, other than the two
areas identified above. Either side may request such a meeting,
and an agenda should accompany the request. A meeting held
during a union representative’s regular working hours will not
result in loss of regular pay. The Labour-Management Commit-
tee is not intended substitute for the grievance procedure where
a breach of the collective agreement has occurred. It does not
replace the grievance procedure.

Articles 6.03 and 6.04 deal with negotiating committees, at the
local and central level, respectively. The local issues negotiating
committee is provided time off with regular straight-time pay for
committee members, and the number of paid committee mem-
bers is to be found in the Local Issues Appendix to the collective
agreement. Pay for these members continues at any meeting up
to, but not including, the Local Issues arbitration hearing, and
includes conciliation and any later mediation meeting which
may follow conciliation but precede arbitration.

Leave without pay can also be granted for any committee mem-
ber’s shift occurring within ten hours of a negotiation session
with the hospital, whether the shift commences before or after
the negotiating session. Such leave needs to be requested
either by or on behalf of the employee, and is not deducted from
the union leave ‘cap’, if any, found in the local issues portion of
the collective agreement.

Article 6.04 provides that employees selected for the central
bargaining committee will be paid for two days of preparation
time, as well as the days for central bargaining meetings, at
their regular straight time rate for lost hours. Eight employees
from hospitals (but only one per hospital) are eligible to be
compensated under this section, and these are in addition to
employees whose compensation is set out elsewhere in the
collective agreement (e.g. article 12.03). Again, payment ends
at the point of any central interest arbitration hearings, at which
unpaid time off must be granted.

Article 6.05 concerns stewards. An employee must have
completed their probation period in order to be recognized as

10



a steward by the hospital. The number of stewards and their
areas may be set out in the Local Issues appendix. Stewards do
not suffer loss of pay during regular working hours for the time
spent in the performance of their duties.

The grievance committee established at article 6.06 includes
the Chief Steward and employees to a maximum number set
out in the Local Issues Appendix, and who have completed their
probation. The committee is paid for time spent during regular
working hours for meetings held with the hospital.

ARTICLE 7—GRIEVANCE AND ARBITRATION
PROCEDURE

The grievance procedure exists to deal with complaints that

the hospital has breached the collective agreement, or where
there is a dispute about the administration or application of the
collective agreement. In the latter case, it is not necessary for

a breach to have occurred, only that the parties have different
views as to how the collective agreement applies to a particular
situation, or ought to be administered.

The procedure contains time-limits which are mandatory—
meaning that a grievance can be dismissed, subject to the con-
siderations below, when it is not filed or moved to the next stage
of the grievance and arbitration procedure in accordance with
the time limits set out in article 7. An arbitration board has juris-
diction arising from the Labour Relations Act (currently section
48.16) to extend time limits in the grievance procedure where a
breach of the time limits set out in the collective agreement has
occurred. The board will consider whether there are reasonable
grounds for the extension and whether there is prejudice to the
other side in doing so. Some of the factors to be considered

are the nature of the grievance, the length of the delay and the
reasons for the delay. The courts have held that an arbitrator
does not have jurisdiction to extend time limits in the arbitration
procedure (as opposed to the grievance procedure).* Because
under this collective agreement the referral to arbitration stage
is in the same article as the grievance procedure, and the title
to the article indicates that they constitute a single procedure. It
used to be considered arguable that under this collective agree-
ment, an arbitrator has jurisdiction to extend the time limit for
referral to arbitration where the time limit has been breached.®
However, more recent caselaw decided under identical collec-
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tive agreement language rejects this argument, finding that
the referral to arbitration should not be viewed as a step in the
grievance procedure.® It is important that both the steps in the
grievance procedure as well as the referral to arbitration be on
time in order to avoid disputes at arbitration.

Article 7 does not set out the content of the grievance. While
some collective agreements will require that the grievance iden-
tify the articles in the collectiveagreement that the union alleges
to have been breached, this one does not, and thus identifying
specific articles on the grievance form may be unnecessary, but
is nonetheless advisable to avoid an objection that the basis for
the grievance is unclear. It is also standard for a union to not
only cite the specific articles that it believes to be engaged, but
also “all other applicable provisions of the collective agreement,
statutes, and regulations,” or something to that effect. The Man-
agement Rights clause of a collective agreement may be cited

in the grievance, but is typically not the sole basis of a griev-
ance. The grievance should also set out the event or circum-
stance that the union alleges constitutes a grievance—e.g. the
termination of an employee, or an incorrect hospital interpreta-
tion concerning an issue covered by the agreement.

Article 7 allows for three different kind of grievances.

Article 7.03 provides for individual grievances. In an individual
grievance, the employee, who is entitled to union representation
throughout the process, must first discuss the complaint with
their immediate supervisor within nine calendar days after the
circumstances giving rise to it have occurred or ought reason-
ably have come to the employee’s attention. Failing settlement
within nine calendar days, it shall then be taken up as a griev-
ance as follows:

1. Step 1:the employee may submit a written grievance,
following which the Union and the Hospital may meet to
discuss the grievance. The Hospital must deliver its decision
within nine calendar days following the day on which the
grievance was presented to it.

2. Step 2: Within 9 calendar days following the decision in Step
one, the grievance may be submitted in writing to the Hos-
pital. A meeting will then be held between the Hospital and
the Grievance Committee within nine calendar days of the
submission of the grievance (unless extended by agreement
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of the parties). The Hospital’s decision shall be delivered
within nine calendar days of the meeting.

Article 7.04 provides for policy grievances, which may be initiat-
ed at Step 2 within 14 days following the circumstances giving
rise to the complaint. While a policy grievance may not be filed
in order to avoid the time limits applicable to an individual griev-
ance, a policy grievance may be filed along with an individual
grievance where the policy grievance seeks relief for the bar-
gaining unit as a whole.” As well, individual relief is available in
a policy grievance,® and a policy grievance is not rendered moot
just because the affected employee retired after the grievance
was filed.®

Article 7.05 provides for group grievances, which arise where a
number of employees have identical grievances and each em-
ployee would be entitled to grieve separately. These may be initi-
ated at Step 2 within 14 calendar days after the circumstances
giving rise to the grievance have occurred or ought reasonably
have come to the attention of the employee(s).

Articles 7.02 and 7.06 make provisions in respect of discipline.

Under Article 7.02,an employee has the right to the presence of
a union representative on request, whenever formal discipline is
imposed. Where the discipline is a suspension or discharge, the
employee is notified of this right in advance.

The purpose of union representation at the stage of formal dis-
cipline is multifold, and include:

* to represent the employee to the hospital, with the
possibility of causing the hospital to change its decision

* to provide advice to the employee (for example to tell the
truth when interviewed)

e to witness what transpires.
Because there is a potential to affect the hospital’s ultimate
decision, arbitrators have frequently held that any discipline

imposed where an employee has been denied the opportunity
to arrange union representation will be declared null and void.°

Also, the union is to be notified in writing of all suspensions and
discharges.
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Under Article 7.06, the discharge (but not discipline) of a
probationary employee is a matter excludedfrom the grievance
procedure. In other words, although the hospital must still
provide for union representation and notify the union in writing
of such probationary discharge, the hospital need not defend
its decision to discharge a probationary employee in the griev-
ance and arbitration procedure. If however, the discharge of the
probationary employee is in arbitrary, discriminatory or in bad
faith, a grievance may be filed and the matter is arbitrable. This
would include situations where the probationary employee is
discharged on the basis of prohibited grounds (e.g. disability,
sex, pregnancy, race, etc.)

ARTICLE 8—ACCESS TO FILES

Pursuant to Article 8.01, an employee is able to access their
personnel file for the purpose of reviewing evaluations or for-
mal disciplinary notations, and is entitled to request copies of
evaluations. An arbitrator has jurisdiction to order a hospital to
produce a copy of the entire file where it is arguably relevant to
the merits of a grievance at arbitration. In order for the union
to gain access to a personnel file without an arbitrator’s order,
a hospital may require that the employee’s written consent be
obtained.

Under Article 8.02, a disciplinary sanction is removed from
the employee’s record 18 months after the discipline has
been imposed, provided any discipline-free 12-month period
has elapsed during the 18-month period. The discipline-free
period does not have to be the final 12month period of the 18
months.** The hospital may rely on the employee’s record as it
existed on the date of the subsequent incident, not the date of
the discipline for the subsequent incident (which is necessarily
later).*? A hospital cannot consider any discipline which has
expired and been removed, when determining the penalty to be
imposed in a later disciplinary action.

The 18-month period is extended by a leave of absence in
excess of 10 days. At thetime of writing there are no arbitral
decisions on whether the 18-month period is extended by the
entire period of the leave of absence, or more sensibly by the
portion of the leave which is in excess of 10 days, and the union
should take the position that it is only extended by that portion
of the leave in excess of 10 days.
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Moreover, a leave of absence for the purpose of this provision
should not include a pregnancy or parental leave, or any leave
related to a disability, in order to conformto the requirements of
the Human Rights Code.

The question has arisen of whether the actual physical docu-
ment must be removed from the employee’s file, or whether
instead the document is allowed to remain butthe employer

is unable to rely upon it. The arbitrator ruled that the physical
document did not need to be actually removed from the employ-
ee file, and that the purpose of the clause was satisfied if the
employer could not rely upon the disciplinary sanction.*®

ARTICLE 9—-SENIORITY

Arbitrators regard seniority as the most important ‘asset’ that a
collective agreement confers upon employees. Generally speak-
ing, where a dispute exists inrelation to the interpretation of
the seniority provisions of a collective agreement,the provisions
will be strictly interpreted and an ambiguity will be resolved in a
fashion which enhances seniority rights.

This collective agreement contains two concepts related to an
employee’s length ofemployment at the hospital—seniority and
service. Seniority is used to affect an employee’s access to
employment, for example to avoid layoff or to receive preference
in a job posting. Service on the other hand, is used to affect ele-
ments of compensation—for example wage increments, HOODIP
entitlement, and vacation.

Article 9.01 establishes the probationary period. A new
employee is on probation for 45 working days, or 337.5 hours
for employees working shifts of other than 7.5 hours. Seniority
is credited at the end of the period. The 45 working day/337.5
hour requirement must be completed with a 12 calendarmonth
period, meaning that a casual employee for example, who works
infrequently, may have difficulty attaining the 45 day/337.5 hour
requirement

Article 9.02 defines seniority. Seniority for full-time employees
is measured by the length of time within thebargaining unit
since the last date of hire, subject to articles 9.04 and 9.06.

For part-time and casual employees, seniority is measured on
an hourly basis, with 1725 hours equating to a year of service.
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In a twelve-month period (which is agreedto at the local level) a
part-time or casual employee can only accumulate one year of
service.

Article 9.03, “Loss of Seniority”, is an ‘administrative termi-
nation’ provision. It operates as an exceptionto the just cause
provisions for discharge. Thus, an employee who is deemed
terminated under Article 9.03 cannot be reinstated by an arbi-
trator on the basis of factors such as prior good service to the
employer.

In the case of discharge for just cause, there is a reverse onus
on the employer to establish the facts of the discharge. In an
administrative termination, some arbitrators have held that the
evidentiary onus is on the employee to demonstratethat the
employer has violated the provision.

The reasons for which an employee can be ‘deemed terminated’
are set out in subclauses (a) to(f).

With respect to (a), i.e. the employee “resigns,” an employee
who resigns in a burst of anger or without having made a
subjective decision to resign may be found by an arbitrator to
have not formed a sufficient intention to resign and may be
reinstated.

In (d), it is important to note that it is not the employer in the
final instance thatdecides whether a reason is satisfactory. The
clause does not require that an employee have a ‘reason satis-
factory to the Hospital’ but rather, a “satisfactory reason” which
is to be provided to the Hospital. Still, it is likely that the reason
must be more than subjectively satisfactory to the employee,
but rather objectively satisfactory to an arbitrator.

Some arbitrators have found that where there is any uncertainty
in interpreting an administrative termination clause, the pro-
vision will be interpreted against the employer because of the
drastic consequences for an employee of such a provision.**

In (f), if there were to be a dispute about whether the seven (7)
day period is measured from the date of a registered letter or its
receipt by the employee, the latter wouldlikely be the position
supported by the arbitrator.
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Article 9.04, “Effect of Absence”, has a general purpose of lim-
iting the employer’s benefit liability whenan employee is absent
for more than 30 days on an unpaid leave of absence.

The provision notes in the introduction that it is subject to the
other terms of the collective agreement. Thus, for example, an
employee on pregnancy or parental leave, which is normally
considered an unpaid leave of absence despite the top-up from
the employer, will not be subject to the provisions of 9.04 as
these matters aredealt with specifically in article 12.

Only full-time employees are affected by Articles (a), (b) and (c).

Under Article 9.04 (a), a full-time employee who is absent on
an unpaid leave of absence of 30 continuous days or less, or a
full-time employee on a paid leave of absence of any duration,
continues to accumulate both seniority and service.

At the same time, Article 9.04(b) operates to suspend the
accumulation of service for the purpose of salary increment,
vacation, sick leave or any other benefits when an employee is
absent for more than 30 continuous calendar days.*® However,
employees whose absence is caused by a disability for which
WSIB benefits or LTD are payable, continue to accumulate ser-
vice for a period of 15 weeks.

Payment of the premiums of health and welfare benefits be-
come the employee’s responsibility under this provision after
30 days unpaid absence, except that the employer will continue
to pay its share of the premiums for up to 30 months wherethe
employee is absent on WSIB or sick leave (including LTD and El).

In addition, the accrual of seniority is suspended after 30 days
absence on an unpaid leave. However, where the absence is
due to a disability which results in WSIB benefits, LTD benefits,
or sick leave (paid or unpaid), seniority continues to accrue for
theentirety of the period of that leave. If seniority were not to
accrue, a breach ofthe Human Rights Code would occur.®

Similarly, part-time employees continue to accrue seniority for
the duration of anyabsence due to a disability resulting in WSIB
benefits. Although the collective agreement does not say this,
any part-time employee whose absence was due to adisability,
notwithstanding there is no sick leave payable to part—time em-
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ployees, should also accrue seniority or a breach of the Human
Rights Code would occur.*’

ARTICLE 9.05—J0OB POSTING

The job posting provision is one of the most important provi-
sions in the collectiveagreement. Its purpose is to ensure a
method of job assignment that permits employees to utilize
their seniority in claiming positions covered by the collective
agreement, while at the same time allowing the hospital to staff
positions with qualified applicants able to perform the duties of
positions that become available.

Subject to Article 9.05(g), which permits applicants from mem-
bers of other CUPE bargaining units at the hospital, the job post-
ing provision is intended to benefit, andis limited in its applica-
tion to, members of the bargaining unit. It is not a procedure for
soliciting or accepting applications for positions. Only members
of the bargaining unit, subject to 9.05(g) are entitled to apply
and be considered for positions under this article.

Thus, for example, an applicant under Article 9.05 from the
bargaining unit who has no seniority, for example a probation-
ary employee, has an absolute claim to any posted position for
which the employee meets the requirements of 9.05(d), over
any person who is not a member of the bargaining unit, and
must be awarded the position in advance of a non-bargaining
unit person.

Article 9.05(a) sets out the mandatory posting period of seven
calendar days. Applications must be made within that period.
Some arbitrators have permitted lateapplications from em-
ployees absent on vacation during the currency of the posting
period.

Article 9.05(b) sets out the information to be contained on the
posting, which includes qualifications, classifications, rate of
pay, department and shift.

The provision is important in that it has been held by arbitrators
to determine the ‘constituent elements’ of a position. It has
been held that the Hospital’'s obligation to stipulate the “shift”
on the job posting requires the hospital to specify the actual
shift to be worked, and thus it is a breach of Article 9.05 for a
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hospital to identify the shift as “day/evening/night” or “days/
evenings/weekends” if the actual is known.®

At the same time, Article 9.05 (b) does not require the hospital
to stipulate a position’s location. Thus, arbitrators have found
that a hospital has no obligation to consider the application of
an employee within the same classification for a position which
the employee believed had a desirable location, because the
hospital need not post any location on the posting, and is free
toassign work to the employees within that classification.’® A
different result occurs, if the posting information required by a
collective agreement includes the location of the position.2°

Put another way, employees under this collective agreement
have a right to applyfor a position within the same classification
where this constitutes a transfer. However, where there is noth-
ing in the collective agreement which distinguishes the position
from the one which the employee already holds, then arbitrators
havefound that an employer is simply free to assign duties with-
in that classification.

Article 9.05(c) creates a shorter posting periods for subse-
quent vacancies that arise from the positions of successful ap-
plicant becoming vacant. The applications for such subsequent
vacancies must be in writing. Unlike the originalposting period,
the three-day period for posting subsequent vacancies does not
include Saturdays, Sundays, or paid holidays listed in Article 16.

Article 9.05(d) creates what is referred to as a ‘sufficient
ability’ threshold for an applicant to a posting. In order to claim
a position on the basis of seniority, it is not necessary that an
employee be the ‘best’ applicant in terms of qualifications, skill
orability. Instead the senior applicant ‘able to meet the normal
requirements of the job’ is to be awarded the position.

The phrase ‘normal requirements of the job’ embraces two con-
cepts. One is that the job has ‘normal requirements’. These may
be in the form of educational or experiential requirements, or

expressed as various capabilities. It also implies that there may
be ‘abnormal requirements’ of the job which may perhaps be

time—limited, ‘one-off’ requirements related to a specific project
and are not considerations on which selection should be based.

The question of whether a qualification for a position is proper
or inflated has beenthe subject of considerable arbitral juris-
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prudence. Arbitrators have given hospitals considerable leeway
in imposing experiential requirements on positions, but these
requirements may not be applied in a manner that is arbitrary,
discriminatory or in bad faith. ?* Another qualification that hospi-
tals often try to impose is a clean record of attendance or disci-
pline. While not prohibited per se, it has been held that employ-
ers cannot treat a negative record of attendance or discipline as
an automatic disqualifier in a job competition, but a factor to be
considered along with the circumstances of the record, human
rights legislation and collective agreement requirements such
as the attendance management clause. 22

Finally, in terms of remedy, where a hospital fails to select a
senior qualified applicant under a ‘sufficient ability’ provision
such as this one, the proper remedy isto award the position to
the senior qualified applicant, not to remit the issue back tothe
employer to reconsider the applicants.

Article 9.05(e) interacts with article 9.08(A)(b), the reassign-
ment provision and article 5.02 which requires notification

to the union. In order to prevent the accumulation of vacant
positions over a period of time which would be used to reassign
large numbers of employees at a single time, while avoiding
posting obligations, the central parties negotiated a provision
which requires vacancies to be posted within 30 calendar days
of their occurrence. The only permitted exceptionis where the
hospital gives notice to the union of elimination of the position
pursuant to 9.08(A)(a).

Article 9.05(f) requires the hospital to post the name of the
successful applicant onthe bulletin board for seven days, in or-
der that the union and any potential grievor will be aware of the
outcome of the posting.

Article 9.05(g), referenced earlier, permits employees in a dif-
ferent CUPE bargaining unit at the hospital to apply for posted
vacancies under the agreement within which the vacancy arose.
Any such applicants must be considered after allapplications for
the position from the bargaining unit in which the position arose
have been rejected, and must be considered before the hospital
can consider any external applications.

Article 9.05(h) provides what is referred to as a ‘trial’ or ‘famil-
iarization’ period. It is not a training period. An employee must
be qualified for the posted position in order to be placed in the
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trial period. The purpose of the period is to permit both thehos-
pital and the employee to confirm that they were correct in their
assessment—the hospital’s assessment that the employee was
qualified and the employee’s assessment that the position is a
desirable one.

The employee is entitled to determine unilaterally during the
trial period that he orshe does not wish to remain in the posi-
tion. In such circumstance, the employee is permitted to return
to their previous position. The employee need not give reasons
for this decision.

The hospital may determine that an employee cannot satisfac-
torily perform the job anytime during the trial period. It need not
wait until the conclusion of the 30-day period. Although each
circumstance will depend upon the merits of that decision,

the hospital must permit employees sufficient opportunity to
familiarize themselveswith the position. Normally, given that
the employee has already been considered ‘qualified’ by the
hospital, there will need to be some evidence emerging from job
performance during the trial period which establishes that the
employee was in factnot qualified. Such an employee is to be
returned to their previous position.

The hospital is entitled to temporarily fill a position until the trial
period is completed when it has been vacated by an employee
either as a result of theemployee’s or the hospital’s decision.

Article 9.05(i) obligates the hospital to provide to the union,
and to post, a list ofvacancies filled under article 9.05 in the
preceding month, and to advise of the names of the successful
applicants.

Finally, the preamble to article 9.05 allows certain types of
pre-existing (i.e. pre-central bargaining) provisions to continue.
These are:

e Provisions relating to the posting of temporary vacancies;

* Provisions relating to non-bargaining unit applications (sub-
ject to articles 9.05(d) or (g));

* QOutside advertising, and;

* Criteria for selection (subject to selection criteria for promo-
tions andtransfers as covered by article 9.05(d)).
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Article 9.06 sets out a series of seniority rules for employees
who are transferredoutside of the bargaining unit. These rules
are summarized below:

1. An employee may be transferred outside the bargaining unit
with theemployee’s consent.

2. Employees may be transferred outside the bargaining unit
without their consent, provided that the period of transfer
does not exceed six months.The employee and hospital may
mutually agree to extend the period a further six months.
While the employee is outside the bargaining unit, they
remain a member of the bargaining unit.

3. Employees who return to the bargaining unit within 9
months of the date of transfer accumulate seniority for the
period they are outside the bargaining unit.

4. Employees who return to the bargaining unit during the pe-
riod from 12months to 24 months from the date of transfer,
are not credited with seniority for any of the period spent
outside the bargaining unit.

5. Employees not returned to the bargaining unit within 24
months from the date of transfer forfeit all bargaining unit
seniority, and are henceforth without any seniority rights
with which to claim any position in the bargaining unit. Such
person cannot be ‘returned’ to a vacancy in the bargaining
unit except where the hospital is entitled to fill a position
with an external applicant.

ARTICLE 9.07(A)-TRANSFER OF SENIORITY AND
SERVICE

This provision sets out the conditions for transfer of service
and seniority for fulland part-time employees who experience a
change in status, either as a result of layoff or job posting.

For the purpose of service as it affects vacation entitlement,
HOODIP, insured benefits, and wage progression, part-time em-
ployees will be credited with service on the basis of 1725 hours
equals one year on change of status to full-time. The same
calculation is used for calculating the full-time seniority of such
part-time employees.

22



Full-time employees whose status changes to part-time, are
credited with all of theiraccumulated seniority and service when
their status changes to part-time.

The provision also states that employees will be placed on a
30-day trial period, however this should be read restrictively
and in conjunction with article 9.05. In other words, it should be
read only in the event an employee’s status change resultsfor

a job posting pursuant to article 9.05, and not, for example, in
the event an employee’s status change arises due to displacing
another employee pursuant to article 9.09.

ARTICLE 9.07(B)—PORTABILITY OF SERVICE

This provision allows a newly hired employee to claim previ-
ous related service (indicated at the time of hiring), in order to
receive credit for placement on the wage scale on the basis of
one year’s service for each full year of previous related experi-
ence. The employee is obligated at the time of hiring to provide
evidence of the previous experience, and hospital must make
a reasonable determination as to whether it is relevant. It has
been held that time spent working at a different hospital after
an employee’s date of hire does not count as previous related
experience for the purpose of Article 9.07(B).®

ARTICLE 9.07(C)-TRANSFORMATION IN HEALTH CARE

The purpose of this provision is to provide additional rights to
employees in the event of an integration of services pursuant to
the Public Sector Labour Relations Transition Act (PSLRTA), or
the sale of a business which is covered by the sale provisions of
the Labour Relations Act (LRA). (Note that 2019 amendments to
PSLRTA have effectively eliminated the legislation’s applicability
to integrations and partial integrations, significantly limiting the
applicability of PSLRTA in the healthcare sector and rendering
the reference to PSLRTA in Article 9.07(C) essentially obsolete).

It has been held that Article 9.07(C) does not apply unless the
Ontario Labour Relations Board (OLRB) actually makes a decla-
ration under PSLRTA or the LRA. A board of arbitration cannot
assume the OLRB's jurisdiction and make this determination
itself.2*
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Employees who transfer as the result of a partial integration or
the sale of part of a business, so that their original employer
remains in existence, are granted an additional right to main-
tain their seniority and service with their original employerfor a
48-month period. During that 48-month period, they are entitled
to apply forposted vacancies that may arise with their original
employer, and if successful in their application, return with the
seniority and service that was previously accruedprior to the
transfer.

Article 9.07(C) must be read together with other provisions

of the collective agreement and viewed in light of the arbitral
jurisprudence. Most importantly, in the event of a partial sale,
or partial integration, a hospital has no initial right to ‘transfer’
employees to the employ of either a successor employer in the
event of a sale, nor another employer in the event of a partial
integration of services pursuant to the PSLRTA. Instead, in both
situations, employees whose positions are eliminated are enti-
tled to receive notice of layoff pursuant to article 9.08(A)(a), and
should they wish, to exercise their rights flowing from that notice
including displacing another bargaining unit employee and
remaining in the hospital’s employ.? This is further discussed
underarticles 9.08(A)(a) and 10 below.

ARTICLE 9.08(A)—NOTICE AND REDEPLOYMENT COM-
MITTEE

The threshold critical question under 9.08(A) is whether a pro-
posed “layoff” is being contemplated. The term “layoff” under
Article 9.08(A) has a different and broader meaning than it does
under other provisions of the collective agreement.?® While a
traditional ‘layoff to the street’ will trigger the notice require-
ments of Article 9.08(A), so will many other changes to an em-
ployee’s terms and conditions of employment which may involve
reassignment, elimination or reduction in work. A “layoff” for the
purposes of Article 9.08(A) has been held to include:

* Areassignment that is not in accordance with the “reassign-
ment” restrictions in Article 9.08(A)(b).27

* Any reduction in the pre-scheduled hours of full-time or part-
time employees, regardless of how small.28
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e Alayoff resulting from a change to the qualifications re-
quired to perform a position, e.g. new legislative registration
requirements for “Pharmacy Technicians”.29

¢ Atransfer of the employee’s job to a successor employer
(i.e. in a “sale of a business” under Labour Relations Act
or a “health services integration” under PSLRTA) where the
employee elects to remain in the employ of the Hospital.30

* A layoff resulting from a contracting out that meets the
requirements of Article 10.02 of the Collective Agreement,
whether or not the displaced employee elects to follow their
job to the subcontractor.31

e Avreassignment resulting from the termination of an Arti-
cle 10.02 subcontracting arrangement where the Hospital
takes the work back.32

e Being displaced by a laid off employee in the exercise of the
latter’s bumping rights.33

Before a notice of layoff or the elimination of a position occurs,
the requirements of Article 9.08(B) (Retirement Allowance) and
9.08(C) (Voluntary Exit Options) must be complied with. These
requirements are dealt with below, but for now it is important to
appreciate that these offers of early retirement allowance must
be made before any layoff notices are served within that classi-
fication.

Article 9.08(A)(a) requires the Hospital to give notice to the
Union of a permanent or long-term layoff, or the elimination of
a position. A "permanent or long-term” layoff has been found to
include one which is at least 13 weeks in length.3

There are three different types of notice requirements that may
be required. Where an individual is laid off, notice of layoff must
be provided to both the Union and the individual. In addition,
where a position is eliminated, the Union is entitled to notice

of the elimination of a position, regardless of whether or not
individuals are laid off.

The notice of layoff or elimination of position must be provided
five months before the event, and it must be specific. When a
hospital has given general or ‘blanket’ notice of the elimination
of positions or layoff of employees which does not adequately
specify when the event will take place, the notice has been
found to be deficient and has been disallowed. For example,
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when a hospital gave the Union notice that it would eliminate
housekeeping positions as they became vacant, without identi-
fying any particular positions and without identifying any dates,
the notice was found to be deficient for the purposes of Article
9.08(A).%¢

The purpose of the notice period is to retain the status quo (i.e.
the existing circumstances) throughout the period of notice. It
has thus been held that the Hospital cannot require an em-
ployee to begin working in another classification that they have
opted to bump into until the notice period is over.>” Where a
vacated full-time position is slated for elimination, the Hospital
cannot fill it with one or more part-time employees during the
notice period.®® A hospital also cannot leave a vacated full-time
position vacant during the notice period if it still needs the
work of the vacant position performed. However, a hospital is
not required to post a job where there is no work to do and no
employees affected.®

Payment in lieu of notice is required for any missed portion of
the notice period. The Hospital will be required to pay damages
equal to all payments owing to the Union or members of the
bargaining unit during the notice period, including lost wages
that would have been paid to members of the bargaining unit,
as well as dues that would have been paid to the Union.*° Pay-
ment for late notice does not relieve a hospital of the obligation
to follow the other required steps (for example, canvassing for
early retirement).

The purpose of the reassignment clause in Article 9.08(A)(b)
is to give hospitals some relief from the obligations of the layoff
language.* If a hospital properly reassigns an employee in ac-
cordance with article 9.08(A)(b), a layoff will not have occurred
under the Collective Agreement, the Hospital will not have to
serve notice of layoff under Article 9.08(A)(a), and all the con-
sequences of a layoff will be avoided. For example, if a hospital
reassigns employees in compliance with this article, it may
contract out the work previously performed by those employees
without a layoff being found to have occurred.*? Conversely,

if the reassignment fails to meet the requirements of Article
9.08(A)(b), then the reassignment will be considered a layoff,
thus triggering all the layoff requirements under Article 9.08.43
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In order for a hospital’s actions to fall within article 9.08(A)(b),
the Hospital must ensure that the employees are reassigned in
accordance with the requirements listed in the article. These
requirements have been described as “bright line requirements
that must be met if the seniority rights triggered by the giving
of notice of layoff...are to be avoided.”** The Hospital must

fully comply with these requirements; ‘substantial’ or partial
compliance is not good enough. The onus is on the hospital to
demonstrate that it has met these conditions—not on the Union
to prove that it hasn’t.

Articles 9.08(A)(b)(I) and VI set out certain seniority require-
ments. Specifically, the reassignments must occur in reverse
order of seniority (9.08(A)(b)(1)) and the Hospital must allow
affected employees to select from available vacancies in order
of seniority ((9.08(A)(b)(VI)). The Hospital was found to be in vi-
olation of these requirements where it targeted the most senior
employees for reassignment (rather than proceeding in reverse
order of seniority) and by placing affected employees into vacan-
cies based on scheduling considerations (rather than allowing
them to select from available vacancies in order of seniority). 4°

Article 9.08(A)(b)(ll) provides that the reassignment must be
to an “appropriate permanent position.” This requirement was
found to have been met where employees were reassigned on a
temporary basis to a “swing space” during renovations, as there
was no question that the affected employees would be returned
to their jobs within 18 months and thus the critical job interest
of continuity of employment was protected.*® A hospital was
found to have not violated this requirement where an employee
was redeployed to a newly-created ‘float’ position lacking a job
description created precisely to avoid creating a layoff, as there
were tasks associated with the position, the grievor performed
work, and was compensated.*”

For a reassignment to be proper, the new position to which the
employee is assigned must accord with the employee’s skKills,
abilities, qualifications and training or training requirements.

Under Article 9.08(A)(b)(Ill), a proper reassignment must not
result in a reduction of the employee’s wage rate. This require-
ment was found to have been met by ‘red-circling’ employees at
their previous wage rate, even where the employee is deprived
of future wage increases applicable to their prior position. 48
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A proper reassignment must not result in a reduction of the
employee’s hours of work. This requirement was found to have
been violated where the reassignment resulted in a reduction of
just half an hour over a two-week period.*®

Article 9.08(A)(b)(IV) requires that the reassignment be to a
same or nearby worksite in terms of relative accessibility for
the employee. A reassignment to a different floor of the same
building is likely to meet this requirement. A reassignment to a
different building is at risk of running afoul of this requirement,
depending on factors such as how far away the new worksite is,
the employee’s personal circumstances, transit options, etc.

Under Article 9.08(A)(b)(V), a reassignment must be to “the
same or a substantially similar shift or shift rotation.” There is
no “bright line” that can be used to determine whether or not
two shift schedules are “substantially similar”. Arbitrators will
consider at least four different parameters, including the days
of the week, the time of the day work, the length of the shift and
the frequency or regularity of the rotation.>° The “substantially
similar” requirement was found to have been breached where
employees were reassigned from day shifts to night shifts,*
from straight day shifts to rotating nights,®? or from a position
with 12-hour shifts to one with 7 %2 hour shifts.>® However, this
requirement was found to have been satisfied even though the
frequency of night shifts increased by 50%, because the shift
times, lengths and days of the week remained the same.?* In
one case, even though an employee and been changed from a
day to a night shift, the arbitrator found it relevant that the em-
ployee wanted to work that shift and had exercised his seniority
to bid on it.%®

As per Article 9.08(A)(c), the Hospital is not required to post
the positions into which employees are reassigned. This article
must be read however, in conjunction with article 9.05(e), which
requires hospitals to post vacancies within thirty days of their
occurrence or else eliminate the positions pursuant to Article
9.08(A)(a). It states in part:

The Hospital agrees that it shall post permanent vacant
positions within 30 calendar days of the position becoming
vacant, unless the Hospital provides the Union notice under
Article 9.08(A)(a) of its intention to eliminate the position.
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We are of the view that after that 30-day period has elapsed,
the vacancy cannot ‘reappear’ for the purposes of a reassign-
ment. In other words, where a vacancy is used for reassignment
purposes, this must occur within the 30-day window provided
for by Article 9.05(e).

Note however that a Hospital may be able to reserve more
positions for reassignment purposes than there are people
being reassigned, in order for the Hospital to provide choices for
reassigned employees.>®

Article 9.08(A)(d) sets out the purposes and functioning of the
Redeployment Committee.

The Committee must be set up within two weeks of the notice
of the proposed layoffor elimination of position being given to
the Union. This requirement holds even if no layoffs are taking
place as a result of the position elimination (i.e. the position is
eliminated after being vacated through attrition). Damages for
lost opportunity to discuss alternatives may be awarded where a
hospital fails to convene a Redeployment Committee.?”

It is recommended that upon receiving notice of a proposed
layoff or elimination of position, the Union should immediately
write to the Hospital requesting establishment of a Redeploy-
ment Committee with its proposal for the Committee’s size and
Union members.

The mandate of the Redeployment Committee, set out in Article
9.08(A)(d)(i), is to look for alternatives to the layoff or elimina-
tion. Note that this committee’s mandate is far greater than that
of the Labour/Management Committee.

The Committee is mandated not only to search for existing
vacant positions in the Hospital, but, in combination with Article
10.03—"Contracting In”, to identify work that would fall within
the bargaining unit but is currently being contracted out. Bar-
gaining unit employees capable of performing the work who are
or who would otherwise be laid off have the right to be consid-
ered for contracted in work.

This article makes the Hospital responsible for locating work for
employees who would otherwise be laid off, and shifts the onus
onto the Hospital to justify any refusal to do so, even when it
means contracting in work.
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The Committee is to identify positions that are currently vacant
or are to become vacant within six (6) months within the bar-
gaining unit or in another CUPE bargaining unit or outside of any
bargaining unit.

The Committee is to identify the training needs of workers who
are or who would otherwise be laid off, and to facilitate such
training.

The Hospital is required to award vacant positions to workers
who would otherwise be laid off if, with six months retraining,
they become able to meet the normal requirements of the job.

Any dispute relating to the Committee’s procedures or mandate
may and should be filed as a “step two” grievance to achieve
quicker movement to arbitration.

Article 9.08(A)(d)(ii) sets out the composition of the Commit-
tee. The Union has the right to participate as a full partner in
the operation of the Committee. Whatever the actual number of
committee members agreed to locally, there must be the same
number of representatives for the Union and Hospital.

The Union appoints a Co-Chair responsible for alternate meet-
ings of the Committee. The Co-Chairs jointly determine Commit-
tee meeting agendas, prepare Committee minutes and conduct
Committee correspondence.

The Committee functions during normal working hours and
Committee time is deemed worked time to be paid at the appro-
priate (i.e. regular or premium) rate.

Article 9.08(A)(d)(iii) provides for disclosure. The Hospital is
obliged to provide the Committee with “all pertinent staffing
and financial information.” This obligation was held to have
been breached where a hospital refused to provide a copy of
its contract with a subcontractor, insisting that it was sufficient
to provide the union with its own summary of some of the date
found in the documents. The arbitrator confirmed that docu-
ments related to contracted out services “are actually the very
information the parties expressly agreed would be considered
by the Committee,” that the union was entitled to full copies of
these documents, and that the union was not required to prove
the relevance of these kinds of documents.%® It is recommend-
ed that the Union members of the Redeployment Committee
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ensure that this information is provided by the Hospital before
looking at which employees are to be affected by the layoff

so that rational and practical alternatives can be proposed.
Motions may have to be raised within the Committee itself to
obtain additional information from the Hospital.

Article 9.08(A)(d)(iv) empowers the Committee to propose
alternatives to layoffs. Accessing complete information is crucial
in building these alternatives. The powers given to the Commit-
tee shift the onus onto the Hospital to show why alternatives are
impractical or not cost-effective, should it choose not to follow
the Committee’s proposals. The documentation and support-
ing rationale therefore are extremelyimportant should a future
dispute arise over the Hospital’s right to ignore alternatives
proposed by the Committee.

If the Committee cannot agree on alternatives, the individual
members (including Union members) of the Committee have
the right to present their suggested alternatives to layoffs to the
Chief Executive Officer and Hospital Board.

The Union has a right to a copy of any rationalization plan
involving layoffs or the elimination of positions that the Hospital
may submit to either the District Health Council (now defunct)
or Ministry of Health. The Union also has a right to a copy of any
documentation accompanying such a submission. These pro-
visions would appear to provide even more notice to the Union
should such plans be submitted in advance of the five-month
notice requirement set out in 9.08(A)(a).

ARTICLE 9.08 (B) AND (C)—RETIREMENT ALLOWANCE
AND VOLUNTARY EXIT

The purpose of early retirement and voluntary exit options has
been described as, “to avoid layoffs if possible by enabling
eligible persons to retire [or exit], thereby creating sufficient
vacancies for employees who might potentially be laid off to fill
the vacancies and avoid being laid off.”®°

It is significant that the retirement allowance article specifi-

cally requires the employer to offer the retirement allowance
and voluntary exit packages “prior to issuing notice of layoff”.
Employees in the same classification(s) as those who may be
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affected by any layoff must first be offered the option of taking
early retirement.

If, after making offers of early retirement, layoffs are still re-
quired, the Hospital must offer voluntary early exit options to the
affected classifications within the department. Offers are made
within the classification in which the layoff is to occur, first with-
in the same department as the potential layoff, and afterward

in the same classificationbut in other departments. Offers are
made in order of seniority. There is a condition that the remain-
ing employees must be qualified to perform the available work.

An employee who accepts voluntary exit will cease employment
at a date decided bythe hospital, but not later than 30 days
following the employee’s written acceptance of the offer.

Both Article 9.08(B) and 9.08(C) provide that the offers of early
retirement or voluntary exit are to be made within “the classifi-
cation(s)”, without any qualification for full or part-time status.
In a recent groundbreaking case, the Divisional Court confirmed
that this precludes a hospital from making offers of early retire-
ment or voluntary exit to only full-timers or to only part-timers
within a classification. All full-time and part-time employees
within a classification should receive the offer, even if the lay-
offs are contemplated for part-time or full-time positions only.%°

The value of early retirement and voluntary exit packages is two
weeks’ salary for each year of service up to a maximum of 52
weeks’ salary. For part-time employees, this calculation must
be pro-rated. It has now been confirmed that despite earlier
jurisprudence to the contrary,* the term “two (2) weeks salary”
refers to a part-time employee’s actual salary, and the term
“year[s] of service” refers to the employee’s actual calendar
years of service, without any adjustment for status.®?

Where an employee subject to a layoff elects to displace an
employee in another classification, the displaced employee is
“deemed to be laid off” within the meaning of Article 9.09(d)
and offers of early retirement and voluntary exit must be made
to employees in that classification.®

Where there has been a transfer of the employee’s job to a
successor employer (i.e. in a “sale of a business” under Labour
Relations Act or a “health services integration” under PSLRTA),
employees may elect to remain with the Hospital and in those
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circumstances, the Hospital is required to offer packages prior
to issuing these employees notice of layoff.5*

In some cases, Hospitals seek to offer enhanced exit packages
to entice employees to leave. It has been held that this may be
within the scope of management rights, provided that (1) the
offers are made in conjunction with the union; (2) employee
acceptance is voluntary; and (3) the offers are not in contempla-
tion of a layoff. If there is any intent of a permanent or long-
term layoff, then the Hospital must proceed under Articles 9.08
and 9.09 which has been described as a “complete code” for
layoffs.®®

In deciding whether to agree to enhanced packages, it is import-
ant that Local Unions make sure they are not enabling the hos-
pital to contract out the work once the positions are vacated.

ARTICLE 9.09—LAYOFF AND RECALL

This article sets out the options presented to an employee in
receipt of a layoff notice, and sets out the procedure for layoff
and recall.

An employee in receipt of notice of layoff may (a) accept the lay-
off (and thus be placed on the recall list), (b) receive a separa-
tion allowance under Article 9.12, (c) retire as outlined in Article
9.08(B), or (d) bump another employee. Employees who accept
a layoff should refer to Article 9.11 (“Retraining”).

Under Article 9.09(d), the employee can pick a position in the
same or lower or identical-paying classification and “bump”

the person holding that position provided that person has less
bargaining unit seniority. An employee who chooses to bump an
employee with lesser seniority must advise the Hospital within
seven days after receiving a notice of layoff. An “identical paying
classification” refers to one in which the straight time hourly
rate for a corresponding level of service falls within one per cent
(1%) of the laid off worker’s hourly rate.

Under Article 9.09(e), a laid off employee may “bump up”, i.e.
bump someone with lesser seniority in a higher-paying classifi-
cation, where there are no employees with seniority in the same
or lower or identical-paying classifications whom the laid off
employee could bump.
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Article 9.09(f) additionally provides that in combined full-time/
part-time collective agreements, a full-time employee may
displace another full-time employee in a higher-paying classifi-
cation prior to being required to displace a part-time employee,
provided that: they are able to meet the normal requirements
of the job with orientation but without additional training, and
there are no other full-time employees in the same or a lower or
a similar-paying classification with lesser seniority.

Article 9.09(g) essentially distinguishes between “permanent
or long-term” layoffs and layoffs which are temporary. A "per-
manent or long-term” layoff has been found to include a layoff
of at least 13 weeks in length.®® An employees who is subject
to a temporary layoff, i.e. a layoff for a period that is shorter
than 13 weeks, does not have the right to receive a separation
allowance or to retire, but they do have the right to accept the
layoff or bump. Thus, where a Hospital closed surgical units on
a short-term basis around holiday weekends, it was found that
employees were on layoff and were entitled to bump.®’

Any employee who has been displaced by bumping is entitled to
notice of layoff and all the rights that come with that, from the
beginning of the redeployment process. This includes offers of
early retirement or voluntary exit, the establishing of a rede-
ployment committee, and all the rights and options outlined in
Article 9.09.°8

Article 9.09(h) provides that no full-time employee within the
bargaining unit shall be laid off by reason of his/her duties
being assigned to one or more part-time employees. This clause
has been interpreted very narrowly by arbitrators, who tend to
find that the reassignment of the full-timer’s duties to one or
more part-timer is due to a legitimate operational need, and not
“by reason of his/her duties being assigned to one or more part-
time employees.”®°

Under Article 9.09(i), the Hospital must pay its share of insured
benefit premiums during the five-month notice period (even if
the Hospital chooses to provide payment in lieu of notice).

Article 9.09(j) entitles employees on recall to participate in the
job posting procedure, and should the position not be filled that
way, the employee has the opportunity of recall to an available
opening in order of seniority provided that they have the ability
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to perform the work, which under Article 9.09(k), the Hospital
shall not determine in an arbitrary or unfair manner.

Under Article 9.09(l), an employee recalled to work in a differ-
ent classification from which they were laid off has a six-month
‘grace period’ during which they may return to their position of
origin should it become vacant.

Article 9.09(m) provides that no new employees shall be hired
until all those laid off have been given an opportunity to return
to work and have failed to do so.

Note, however, that positions are to be posted before recalls
occur. Any position must first be posted before it can be filled by
recall. This allows more senior employees not on layoff to bid on
the position.

Further, under Article 9.08(A)(d)(4), the Redeployment Commit-
tee shall identify the retraining needs of workers who are on the
recall list (as well as those who would otherwise be laid off), and
award vacant positions to such employees in order of seniority
if, with the benefit of up to six months retraining, the employee
is able to meet the normal requirements of the job.

Articles 9.09(m) and 9.03(f) together provide that a laid off em-
ployee is obliged to accept a recall within seven calendar days
of being notified by registered mail, or be deemed terminated
with all loss of seniority and service and no right to be recalled
to any future positions. It is therefore crucial that laid off work-
ers keep an up-to-date address on file with the Hospital. When a
laid off worker is not going to be available for a seven-day peri-
od, it may even be appropriate to have the Union designated as
the employee’s agent to ensure that the recall is acknowledged
within the time limits.

ARTICLE 9.10—BENEFITS ON LAYOFF

This Article provides for continuation of benefits for laid off
employees once the layoff occurs. The hospital must continue to
pay its share of premiums until the earlier of three months from
the end of the month in which the employee stoppedemploy-
ment, or until an employee finds alternate employment with a
different employer.
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ARTICLE 9.11—RETRAINING

As a result of a combination of Articles 9.08(A)(d) and 9.11,

an employee who has been given notice of layoff is eligible for
retraining if they have accepted the layoff, or there are no va-
cancies available for which they qualify, or no work can be found
through contracting in, or they are unable to displace another
worker.

Note that employees affected by a technological change may
also be eligible for retraining under Article 9.13, even if they
have not been given notice of layoff.

Under Article 9.11(a)(i), retraining opportunities are to be of-
fered in order of seniority, and vacancies outside of the bargain-
ing unit may be offered at the discretion of the Hospital.

Article 9.11(a)(ii) provides that the Hospital is required to
cooperate in adjusting the schedules of retrainees so that they
can participate in retraining program. Scheduling and seniority
requirements may be waived by mutual consent for the same
reason.

Under Article 9.11(a)(iii), an unpaid leave of absence of up

to six (6) months is available for those needing it in order to
retrain, and under 9.11(v), laid-off employees approved for
retraining within the Hospital have a right to continue to receive
insured benefits during that training.

Article 9.11(b) provides that upon completion of the training,
the employee will be placed in the job, despite any restrictions
that would otherwise apply. Further, unlike a refusal to accept
recall, an employee may refuse a retraining offer or fails to com-
plete the training will remain subject to a layoff without losing
their recall rights.

ARTICLE 9.12—SEPARATION ALLOWANCES

When an employee resigns after receiving Notice of Layoff,

they are eligible for a Separation Allowance. The amount differs
significantly depending on the time of resignation. If they resign
within 30 days of receiving their Notice, they are to receive 2
weeks pay per year’s service to a maximum of 16 weeks, and
may also be reimbursed for up to $3000 in tuition fees. If,
however, they resign after the 30 days, they will receive only four
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weeks’ salary and be eligible for only $1250 in tuition reim-
bursement.

Article 9.12(a), which provides a payment based upon years of
continuous service, has been found to offset any severance pay-
ments owed to the employee under the Employment Standards
Act.”® On the other hand, Article 9.12(b) is not based upon years
of continuous service, so arguably there would be no offset
against an employee’s severance payment.

ARTICLE 9.13—TECHNOLOGICAL CHANGE

The purpose of this article is to afford employees a measure

of protection against technological changes that could protect
their status. It does not minimize the protections afforded in
other provisions, such as the restrictions on contracting out in
Article 10, but supplements them. In particular, where a hospi-
tal laid off its medical transcriptionists, having contracted out
its transcription services to a company which employed new
transcription software, the arrangement was held to be an im-
permissible contracting out, even though the new transcription
methods amounted to a technological change. The arbirator
confirmed that “the fact that the Hospital’s decision to move to
the Nuance eScription software may be a technological change
does not justify or allow the Hospital to assign the actual work
of the Hospital's medical transcriptionists to transcriptions em-
ployed by Nuance.™

The Hospital is required to notify the Union of any technological
advances which it has decided to introduce which will signifi-
cantly change the status of employees within the bargaining
unit. It is also required to notify individual employees with one
or more years of continuous service who are subject to a layoff
arising from technological changes of the impending change

in employment status “at the earliest reasonable time.” These
notice requirements are separate from, and in addition to, the
obligation to provide notice of layoff or notice of elimination
under Article 9.08(A)(a).

The Hospital must discuss the technological change with the
Union and must consider practical ways of minimizing their
adverse effects on employees concerned.
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Where the technological change demands new or greater skills
than those already possessed by employees under present
modes of operations, affected employees must be provided with
paid training opportunities of up to six months at the Hospital’s
expense and, wherever possible, during the employee’s hours of
work. These training requirements are separate from, and exist
in addition to, the retraining requirements for laid off workers
addressed under Article 9.11.

ARTICLE 9.14—RPN PROFESSIONAL DEVELOPMENT/
SCOPE OF PRACTICE

This article deals with the scope of practice and professional
development of RPNSs. It is a provision which commits both the
hospital and RPNs to commit to professional development for
RPNSs, as that applies to various learning activities setout in the
article. The hospital is committed to encourage and assist in
these learning activities.

ARTICLE 9.15—WORKLOADS

This Article has been recently amended. While it used to apply
to RPNs only, it now applies to all Regulated Health Profession-
als (RHPs), and sets out a more process for addressing situa-
tions where an RFP has cause to believe that they are being
asked to perform more work than is consistent with proper
patient care. The RHP shall discuss the issue with the unit/pro-
gram, then seek assistance from the individual(s) with respon-
sibility for timely resolution of workplace issues, then raise the
issue with their manager, then submit a workload complaint
form to the Chief Nursing Order or equivalent in the case of oth-
er RHPs, then may request a meeting with the CEO.

ARTICLE 10—-CONTRACTING OUT

These articles offer a high level of protection against job secu-
rity erosion resulting from contracting out. Contracting out is
prohibited if it leads to layoffs, unless the contractor employs
employees displaced from the Hospital and stands in the Hospi-
tal’'s shoes for the purpose of the collective agreement with the
Union.

Under Article 10.01, for an arrangement to qualify as a “con-
tracting out”, it must involve “work usually performed by mem-
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bers of the bargaining unit.” The term “work” in this context is
a broad and general term that refers to the end product, e.g.
“preparation and cooking of food.” It is to be contrasted with
“tasks” or “duties” which are the means or methods through
which work is accomplished. Thus, where the Hospital entered
into an arrangement for the preparation and cooking of food
which resulted in the layoff of its food services employees, the
arbitrator found the arrangement to be a contracting out, even
though the contractor’'s employees used different technologies,
and hence were assigned different tasks and duties, to prepare
and cook the food. 72
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Critically, a contracting out is prohibited if layoffs result from the
contracting out. The definition of “layoff” for this purpose is very
broad, and may include:

¢ A layoff “to the street”.

* Avreassignment that is not in accordance with the “reassign-
ment” restrictions in Article 9.08(A)(b).”®

¢ Areduction in the regular hours of work of a full-time or
part-time employee.™

The prohibition against contracting out in Article 10.01 does not
apply if no layoffs result from the contracting out. If no layoffs
are established, then a legitimate contracting out will be upheld
as permissible.”

In the event a hospital breaches article 10.01, the proper rem-
edy is to cancel the contracting out and return the work to the
bargaining unit. It is not enough for the Hospital to try to ‘repair’
the layoff by providing monetary compensation to the affected
employees.™

If no layoffs result from what appears to be a contracting

out, then it is worth investigating whether the arrangement is
actually a legitimate contracting out before concluding that no
remedies are available to the Union. If the arrangement is found
to be a ‘contracting in’ rather than a legitimate ‘contracting out’,
then the employees concerned will be considered members of
the bargaining unit covered by the Hospital’s collective agree-
ment with the union.”™

The distinction between a ‘contracting in’ and a ‘contracting
out’ lies in who exercises actual direction and control over the
employees’ working conditions: the contractor or the Hospital.
In an arms-length relationship where the contractor directs and
controls its own workforce, the subcontractor will be viewed

as the ‘true employer’ and a legitimate contracting out will be
found to have occurred. However, where the Hospital is directing
and controlling the contractor’s workforce—even if the contrac-
tor functions as the nominal employer and signs the employees’
paycheques—then the Hospital will be considered the “true em-
ployer” for labour relations purposes, making the arrangement
a ‘contracting in’ rather than a ‘contracting out’.”®
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Under Article 10.02, a hospital may contract work if the con-
tractor employs employees displaced from the Hospital and
stands in the Hospital's shoes for the purpose of the collective
agreement with the Union. It requires that the Hospital and
the contractor have as part of their commercial agreement, an
agreement by the contractor to employ the employees displaced
from the Hospital, to recognize the Union as the bargaining
agent and to enter into a collective agreement with the Union,
which must be identical to the collective agreement between
the Union and the Hospital.” If a contractor does not fulfill this
requirement, the Hospital is obligated to take the work back
in-house.

Note that even where a contracting out is permissible under
Article 10.02, the employees displaced from the Hospital as a
result of the contracting out are entitled to notice of layoff under
Article 9.08(A)(a).®°

Article 10.03 applies in conjunction with Article 9.08(A)(d)(i)(1).
It requires the Redeployment Committee to review the practicali-
ty and feasibility of contracting in work that has been contracted
out.

ARTICLE 11—-WORK OF THE BARGAINING UNIT

The purpose of Article 11.01 is to maintain both the type and
volume of work within the bargaining unit. A violation of this
article is not dependent upon whether a layoff has occurred.

A violation of Article 11.01 is established where: 1. the duties in
qguestion were normally assigned to members of the bargaining
unit; 2. the duties in question have been reassigned to employ-
ees outside of the bargaining unit; and 3. the assignment was
not for the purposes of instruction, experimentation, or an emer-
gency when regular employees are not readily available.

It has recently been confirmed that Article 11.01 protects both
the type and volume of duties “normally assigned” to members
of the bargaining unit. To establish a violation of Article 11.01, it
is not necessary for the union to demonstrate a causal connec-
tion between a significant transfer of work out of the bargaining
unit and a real erosion of the bargaining unit, as one employer
unsuccessfully argued.®! Nor is it necessary to show, as it once
was, that the duties in question were assigned exclusively to

41



members of the bargaining unit. In other words, an overlap in
duties between members of the bargaining unit and employees
outside of the bargaining does not negate an Article 11.01 vio-
lation. A reduction in the amount of work assigned to employees
within the classification may trigger the operation of the clause
if there is a corresponding increase in work assigned outside of
the bargaining unit.®?

Article 11.02 is intended to restrict the hospital in assigning
bargaining unit work to volunteers. The restriction is based upon
the extent of existing practice at June 1, 1986. In other words,
the hospital may not expand the use of volunteers performing
bargaining unit duties, beyond the June 1, 1986 threshold.

Article 11.02 protects both the quality (type) and quantity
(amount) of bargaining unit work. Thus a hospital can breach
article 11.02 either when it assigns bargaining unit work to vol-
unteers for the first time, or when it increases volunteers’ share
of bargaining unit beyond the 1986 levels.®®

ARTICLE 12—LEAVES OF ABSENCE

Article 12.01 provides for personal leave without pay, which an
employee may request for any reason. The hospital is unable to
unreasonably deny such requests, that is, there must be a real
operational reason for doing so. As one arbitrator put it, an
employer is required to ‘substantially exert itself’ to accommo-
date an employee’s reasonable request for leave, and cannot
deny a request because of minor inconvenience.

This leave can also be utilized when an employee requires
greater leave than is provided elsewhere. For example, should
an employee request personal leave in addition to bereavement
leave, a hospital cannot deny the leave simply because it is for
the same purpose as bereavement leave.

Article 12.02 provides for leave without pay for union business.
The leave can be used for a broad range of union activities and
cannot be denied unreasonably.

All employees, including part-time and casual, are credited with
service and seniority for the leave for any regularly scheduled
hours missed. In addition, where part-time and casual employ-
ees are on union leave on days not regularly scheduled, they
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are credited with seniority up to 37.5 hours per week, and such
time is not deducted for the union leave ‘cap’.

The union reimburses the hospital for the cost of salary and
benefits for the periodof the leave, and the hospital maintains
the employee’s salary and benefits.

Unless it is not reasonably possible to do so, the union must
provide the hospital with 14 days notice in advance of the leave.

The Local Issue Appendix contains any provisions relating to
‘caps’ on leave, including any maximum number of employees
who may be absent at one time or the total amount of leave
available in a year. These ‘caps’ do not apply to the leave taken
by OCHU Executive Board Members or alternates.

Articles 12.03(a) and (b) provide leave of up to one year per
request, for any full-time and part-time employees, respectively,
who are elected to full-time positions with the union. Such em-
ployees, to the maximum number set out in the article, continue
to accumulate seniority and service on such leave however the
hospital is not responsible for benefit payments.

Part-time employees on such leave accumulate seniority and
service on the basis of 37.5 hours per week of leave.

Employees are entitled to return to their former duties at
the end of the leave,except for changes which would other-
wise have occurred.

Article 12.03(c) sets out the leave conditions for the OCHU
President and Secretary-Treasurer. They are largely similar to
the preceding provisions other thanthe period of each leave
request is two years.

Article 12.04, the bereavement leave provision, applies to all
employees.

The Article provides for four consecutive working days off
without loss of regular pay in conjunction with the death of a
spouse, child, or parent, and three consecutive working days
off without loss of regular pay in conjunction with the death of a
sister, brother, mother-in-law, father-in-law, son-in-law, daughter-
in-law, grandparent, grandchild, brother-in-law, sister-in-law or
grandparent of spouse. The term “consecutive working days”
means that the working days need be consecutive, but they
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are not necessarily four consecutive calendar days. In other
words, an employee not scheduled to work on a particular day
such as a weekend day or paid holiday, is entitled to the four
consecutive working days that the employee would have other-
wise worked. It is not necessary that the period ofthese types of
bereavement leave, i.e. the three and four day leaves, include
the funeral.

Further, the phrase “in conjunction with the death” requires that
the leave must relate to a death, but not necessarily temporally.
Thus, where an hospital attempted to impose a 7-day window
from the time of death within which bereavement leave must be
taken, this was found to run afoul of Article 12.04. there is no
requirement The “7-day window” approach to Article 12.04 has
already been rejected by an arbitrator.?4

The Article also provides for one paid day off to attend the fu-
neral of an aunt, uncle, niece or nephew, and additionally gives
the hospital discretion to extend such leave with or without pay.

The Article itself provides that family relationships include those
established through common law and same-sex spousal rela-
tionships. As well, an arbitrator has interpreted the category of
“mother” to include a step-mother considering the Family Law
Act, the Human Rights Code, and societal norms.®® By the same
token, the term “aunt” was held not to include the grievor’'s
spouse’s aunt, because, among other reasons, the aunts of
spouses are not viewed as aunts “under the rules of consan-
guinity or through current societal norms.”8¢

However, it has been held that step-sibling relationships are not
covered for bereavement leave, because under this collective
agreement, where step-siblings are covered, it says so expressly
(i.e. under Article 12.10 - compassionate leave).®”

Article 12.05 provides for leave with pay to all employees in the
following circumstances:

1. An employee called for jury selection or jury duty

2. An employee required to attend at any court proceeding
where theCrown is a party;

3. An employee subpoenaed to a court or coroner’s inquest
concerning a case arising from the employee’s duties at

44



the hospital (not necessarily the employee’s performance
of those duties). Full-time employees in this specific circum-
stance subpoenaed on a day off can rearrange their day off
or shift, and if not possible the full-time employee shall be
paid the time spent atthe proceeding.

The article contains conditions regarding notice to the hospital,
proof that an employee has been subpoenaed, and reimburse-
ment to the hospital of any non—travel or meal compensation
received for the service (conduct money to an employee sub-
poenaed is typically considered reimbursement for travel and
meals).

Where jury duty exceeds one week the employee will not be
expected to attend at work for the period of the duty.

Articles 12.06(A) and (B) and 12.07(A) and (B) provide for
pregnancy and parental leaves.

A full-time employee who takes both pregnancy and parental
leave, is entitled to the following:

1. 17 weeks of pregnancy leave and up to 61 weeks parental
leave, duringwhich seniority and service continue to accrue,
and during which the hospital will continue to pay its share
of benefit premiums.

2. A‘top-up’ of Employment Insurance premiums to the level of
93% of regular earnings for a period of 27 weeks, inclusive
of the Employment Insurance waiting period when the
employee does not receive any Elbenefit. The ‘top-up’ is
calculated to include any wage increase or wage increment
that occurs during that period.

Parental leave may be taken by either biological parent or by
either non-biological parent. A full-time employee who is not the
parent taking pregnancy leave, is entitled to:

1. Up to 63 weeks of parental leave, during which seniority and
service accrue andthe hospital continues to pay its share of
benefit premiums.

2. A‘top’ up of Employment Insurance premiums to the level of
93% of regular earnings for a period of 12 weeks, inclusive
of the Employment Insurance waiting period when the
employee does not receive any Elbenefit. The ‘top-up’ is
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calculated to include any wage increase or wage increment
that occurs during that period.

Note that where an employee elects to receive extended paren-
tal leave benefits under section 12(3)(b))(ii) of the Employment
Insurance Act, the amount of ‘top up’ will be equal to what
have been payable had the employee elected to receive regular
parental leave benefits under section 12(3)(b)(i) of the Employ-
ment Insurance Act.

A part-time employee is entitled to the same pregnancy and
parental leave and pay entitlements as a full-time employee
except that a part-time employee receives the percentage in
lieu of benefits rather than insured benefits, for the period
of theleave.

The qualifying period for either leave is 13 weeks of service. In
addition, there are certain procedural provisions, which include:

1. Two weeks’ notice in advance of the leave (except adoptive
parents) and the expected date of return. Expectant moth-
ers must also furnish a medical certificate identifying the
anticipated due date.

2. Reconfirmation of the return date at least two weeks in
advance.

3. Adoptive parents must advise the hospital as far in advance
as possible as having qualified to adopt a child, and then
make the request for leave upon receipt of confirmation of
the adoption. If written notice is not possible, verbal notice
is to be given and subsequently verified in writing.

Parental leave is also available to an employee who is ina rela-
tionship of some permanence with the child’s parent and who
intends to treat the child as their own.

Employees returning from pregnancy or parental leave are
entitled to return to their former duties, in the same depart-
ment subject to any changes that otherwise would have oc-
curred had the employee not been on such leave.

A pregnant employee is not disqualified from sick benefits by
virtue of her pregnancy. An employee with a pregnancy-related
illness or disability is not required to commence pregnancy
leave, and forego sick benefits earlier than intended.
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Article 12.08 provides for education leave for various types
of courses or seminars and training. The entitlement depends
upon the nature of the request.

Where an employee is required by a hospital to take courses
to improve their qualifications, the hospital will grant leave with
pay and with service and seniority credit, as well as pay the
full cost of the courses (including presumably any examination
cost).

The term “required by the Hospital” has been the subject of
numerous arbitration cases, with results that might be viewed
as either being dependent upon slightly different facts, or else
viewed as inconsistent. For example, in 2010 amendments

to the Pharmacy Act required that any employee designated

as a ‘Pharmacy Technician’ be registered with the College of
Pharmacists, and complete and evaluative examination after

a bridging program of educational courses. In some hospitals,
employees were required to become designated as Pharmacy
Technicians to keep their current jobs, and in that factual cir-
cumstance an arbitrator found that the Hospital was “requiring”
the employee to take the courses and thus was responsible for
payment of lost wages for the courses as well as the course
tuition costs.®8

However, in a case where the hospital had not advised em-
ployees that they would need to take the Pharmacy Technician
course to maintain their current positions, or at least not yet so
advised employees, an arbitrator found that the hospital was
not obligated to pay for lost wages and the course tuition. In this
ruling, the arbitrator found that employees were not ‘required by
the hospital’ to take the course.®®

Where the employee makes a request for such leave without
having been required by the hospital, and where the courses
are related to the employee’s employment with the hospital,
the hospital must make every reasonable effort to accommo-
date a leave request for a period of up to one (1) year without
loss of seniority. It is not necessary that the courses be directed
at the employee’s current occupation, only at their continued
employment at the hospital.

Finally, where an employee requests leave to take upgrading
courses or seminars relating to employment (as opposed to
being restricted to the employee’s duties) at the hospital, the
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hospital must make every reasonable effort to effect changes to
the employee’s schedule.

Recent amendments to Article 12.08 provide that the Hospi-
tal will endeavour to schedule mandatory in-service programs
during an employee’s regular working hours, and clarify that
where an employee will suffer no loss of pay for they are on
duty and authorized to attend the program during their regularly
scheduled hours. However, where an employee is required by
the Hospital to engage in learning opportunities outside of their
regular working hours, the employee shall be paid for all time
spent at their regular straight time rate of pay. A similar princi-
ple applies to e-learning: the Hospital must make reasonable
efforts to enable required e-learning during regular working
hours, but where an employee is required to complete hospital
e-learning outside of their regular working hours, the hospital
will identify in advance the time that will be paid their regular
straight time hourly rate of pay. The new language further clari-
fies that part-time employees will be credited with seniority and
service for hours paid for engaging in learning opportunities.

Article 12.09 creates a deferred salary plan, which permits

an employee to defer 20% of the employee’s salary for a four-
year period, and receive a leave with pay for the fifth year. The
full deferred salary, plus interest if any, is paid to the employee
at the commencement of the leave, and the employee is
responsible for paying boththe employer and employee contri-
butions to insured benefits, which must be maintained during
the leave. Seniority is accrued during the leave but service is
maintained at the pre-leave level for the period of the leave. No
sick pay benefits arepayable during the leave. The employee is
entitled to return to their previous position unless it has been
discontinued, in which case the employee is to be given a com-
parable position.

Applications must be received six months in advance of com-
mencing participationin the plan, and the number of employ-
ees who can be absent at one time is to be negotiated locally,
with seniority determining eligibility for participation should
there be more applicants than can be accepted.

The leave may be postponed by the hospital if a temporary
replacement cannot be found.
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The remainder of the conditions for the leave are set out in the
article.

Article 12.10 provides for medical care and emergency
leave without pay. It isleave which can be taken on short
notice, including situations where no advance notice is possible.
Employees are expected to advise the hospital when taking the
leave, or as soon as possible after beginning it.

Emergency and medical leave is to deal with ‘urgent matters’,
which may include butare not limited to iliness, injury, death or
a medical emergency in the employee’s family. Family is broadly
defined in the listed relationships.

Leave can be taken for any period up to 10 days in a year. If
periods of less than one day are taken, the hospital is able to
deduct one day for the partial day taken.Because of article 9.04
(d), seniority and service accrue for full-time employees only.

The hospital is entitled to ask for reasonable evidence of the
basis for the leave, although the availability or type of such evi-
dence will of course depend on thecircumstances.

Article 12.11 allows an employee to take a period of leave with
pay of up to eight weeks, in the event a family member is at risk
of dying within a 26-week period. Seniority and service accrue
during the leave notwithstanding article 9.04, and the hospital
continues to pay its share of insured benefit premiums.

ARTICLE 13-SICK LEAVE, INJURY AND DIS-
ABILITY PAY

Article 13 has been standardized at most hospitals, mean-

ing that the collective agreement provides for HOODIP, which
contains an LTD and an STD component. Still, there are a small
number of hospitals at which CUPE members remain uncov-
ered by HOODIP and without an LTD Plan. These hospitals are
not subject to the HOODIP provisions discussed below, but are
subject instead to Article 13.01—Sick Leave, as well as Articles
13.02 and 13.04 (discussed below), as well as non-standard-
ized provisions which are not described in this summary.
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ARTICLE 13.01—-HOODIP

Under Article 13.01(a), the hospital pays 100% ofthe cost, and
is responsible for providing, a STD plan equivalent to the plan
described in Part A of the 1992 HOODIP booklet. The Hospi-
tal must also pay 75% of the billed premium toward coverage
under a LTD plan equivalent to the plan described in part B

of the 1992 HOODIP booklet, i.e. employees pay 25% of the
premium for the LTD plan. The Divisional Court recently upheld
an arbitration award confirming that eligibility for LTD coverage
is determined by the 1992 HOODIP booklet, not by the HOOD-
IP Plan text.®°® This means that hospital will be found to have
breached Article 13.01 when benefits are provided on a basis
that is inferior to the terms of the 1992 HOODIP plan. Thus, for
example, since the 1992 HOODIP plan does not provide for the
termination of LTD benefits at the age of 65, then any LTD plan
with an age 65 cut-off will violate Article 13.01.9*

Since coverage is determined by the 1992 HOODIP booklets,
the booklets are relevant to the scope of STD and LTD entitle-
ments under the collective agreement. The specific plan details
of HOODIP are far too numerous to list in this Guide. Reference
is to be had to the CUPE Member’s Guide to HOODIP, published
and updated by CUPE Research, for a more complete depiction.
However the following general HOODIP requirements, and their
interpretation through the caselaw, are worth noting here.

Under part A of the HOODIP booklet, the STD plan is a 15-
week (75 day) illness protection scheme for non-occupational
illnesses. An employee is entitled to 15 weeks of coverage if the
employee becomes disabled. The percentage of salary paid de-
pends upon the employee’s length of service. At the conclusion
of the 15-week period the employee does not become eligible
for long-term benefits until the Employment Insurance period is
exhausted. Under part B of the HOODIP booklet, the employee
then becomes eligible for LTD benefits if they are disabled from
performing the regular duties of their own occupation for the
first two years, and thereafter of any occupation for which she is
or may become fitted through education, training or experience.

Although the STD plan is expressed in ‘weeks,’” coverage is in
fact provided in days. Recently, an arbitrator confirmed that the
plan does not function as a straight, continuous entitlement or
even one that must be taken in days. Rather, employees may
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take STD leave in days or hours for up to a total of 15 weeks,
which may be accounted for as 75 days or 562.5 hours.®? If an
employee returns to work from an illness lasting less than 15
weeks, then they stop drawing from their 15-week STD entitle-
ment, and may access the remainder of their STD entitlement
should they go off work again with the same illness.*®

The 15-week coverage period is for the same or a related
disability. Thus, an employee may use up a portion of their
15-weeks, return to work for any length of time and then be
entitled to a further 15 weeks of STD benefits if they go off work
again due to another, unrelated disability. However, if, if that
employee were to have a recurrence of the same disability, then
only the remainder of the 15-week period would available to the
employee, unless they had served three weeks of “active duty”.
In other words, a return to ‘active duty’ for three weeks rein-
states 15 weeks of coverage for a particular disability.

The “active duty” requirement has given rise to some litigation.
While the strict wording of the HOODIP booklet provides that the
three-week return could not include a period when the employ-
ee was doing modified work or working modified hours, the
elimination of modified work and modified hours from the three-
week period has now been found by arbitrators to be discrimina-
tory in the event the employee has a disability. Thus, an employ-
ee with a disability, who is performing modified duties because
of her disability, should no longer be precludedfrom having their
STD benefits reinstated after three weeks.%

Article 13(b) provides for the termination of existing sick leave
plans upon a hospital’s transfer to HOODIP. Article 13.01(c)
credits the transferring employees with one year of service for
HOODIP purposes on the date of transfer; allow for supple-
mentation of any days at less than full wages; and continues
any cash-out provisions that existed in the previous collective
agreement, including service eligibility and percentage cash-out
in current dollars (i.e. at the time the days are cashed out on
termination).

Article 13.01(d) provides that there shall be no pay deduction
from an employee’s regular scheduled shift when an employee
has completed any portion of the shift prior to going on sick
leave or WSIB.
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Under Article 13.01(e), the hospital is required to reimburse
employees for any loss of benefits for the first two days of the
fourth and subsequent period of absence in any calendar year.

Article 13.01(f) provides that entitlement to benefits under the
STD or LTD plans may be the subject of a grievance (and thus
arbitration if necessary). In other words, even if the hospital
only pays premiums in a ‘true insurance’ fashion (see article
18.01), nevertheless claims can be pursued at arbitration, rath-
er than requiring the employee to pursue claims directly from
the insurance carrier. This makes benefits adjudication more
accessible to employees, and also incentivizes hospitals to find
accommodations for employees rather than face liability under
the grievance process.

Under Article 13(g), the hospital must provide the union, and
the union should request, a copy of the HOODIP plan text to
ensure that the plan provided matches the 1992 brochures.

Under Article 13.01(h), the hospital shall pay for any medical
certificate that is requested of an employee. The provision does
not stipulate that it must be the hospital requesting such certifi-
cate. For example, in the event an LTD carrier requests a certifi-
cate of the employee and does not pay, the hospital is required
to pay for the certificate.

ARTICLE 13—NOT SPECIFIC TO HOODIP

Article 13.01—Sick Leave applies to non-HOODIP hospitals
only. It requires all collective agreements to include clauses re-
quiring the hospital to pay the full cost of any medical certificate
required of an employee, and allowing an employee to utilize
any accumulated sick leave credits obtained under a cumulative
sick leave plan, to ‘top-up’ WSIB benefits to 100% of salary. This
top-up is at the request of theemployee, and may not occur at
the election of the hospital against the employee’s wishes.

Article 13.02 applies to both HOODIP and non-HOODIP hos-
pitals. It provides for injury pay where an employee is injured
during a shift. If the employee is excused from working the
remainder of the shift there is no loss of pay for the balance of
the shift, and no deduction from any sick leave credits.

Article 13.03 also applies to HOODIP and non-HOODIP hospi-
tals. It requires a hospital to provide a sick leave advance to an
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employee who has been injured at work, and who has applied
for WSIB benefits and has been awaiting approval for a period
longer than one pay period (e.g. if the pay period is 14 days,
then an employee is able to request such payment after 15
days). The advance to the employee is the lesser of what would
be received under WSIB or under the short-term sick leave
plan (which could be less than 100% for employees with short
service). Employees must satisfy the hospital of the disability,
and provide a written undertaking to refund the money to the
hospital if the claim is approved. If not approved by WSIB, the
advanced monies will be considered payment under the sick
leave plan. The maximum period of this advance is 15weeks.

THE RELATIONSHIP OF HOODIP LTD TO HOOPP

An employee on the LTD under HOODIP, who is totally and
permanently disabled, can apply to HOOPP for a disability
pension. The employee must retire from employment to receive
the pension. Alternatively, the employee can reject that option,
and elect instead not to retire, and to receive “free accrual” of
pensionable service, where the employee’s pensionable service
continues to accrue. It is now settled that where an employee
elects “free accrual,” their HOOPP pension is not “receivable”
within the meaning of the HOOPP brochure, and therefore a
hospital cannot reduce that employee’s LTD benefits by the
amount of HOOPP pension that they would be eligible for had
they opted to retire.*®

ARTICLE 13—SICK LEAVE, INJURY AND DISABILITY PAY

Article 13 has been standardized at most hospitals, mean-

ing that the collective agreement provides for HOODIP, which
contains an LTD and an STD component. Still, there are a small
number of hospitals at which CUPE members remain uncov-
ered by HOODIP and without an LTD Plan. These hospitals are
not subject to the HOODIP provisions discussed below, but are
subject instead to Article 13.01—Sick Leave, as well as Articles
13.02 and 13.04 (discussed below), as well as non-standard-
ized provisions which are not described in this summary.

ARTICLES 14—HOURS OF WORK

The central agreement does not standardize hours of work. Sub-
ject to the articles described below, the hours of work provisions
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found in Article 14 are non-standardized and are thus not dealt
with in this guide, except to point out that for full-time employ-
ees, 7.5 hours of daily work is uniform, unless extended tour
agreements permit longer shifts.

Article 14.02 provides for rest periods, and mandates two-15
minute breaks for full-time employees, and one for part-time
employees for each 3.75 hours worked. Under Article 14.03,
an additional rest period of 15 minutes is required when an
employee performs authorized overtime work of at least three
hours duration.

Article 14.04 permits the local parties to negotiate extended
tour provisions. Job sharing arrangements are governed by
Article 14.05.

ARTICLE 15—PREMIUM PAYMENT

Article 15.01 expressly leaves the regular straight time rate of
pay to be determined locally in the wage schedule to the collec-
tive agreement, and Article 15.02 continues local definitions of
overtime. However, these are normally defined as 1.5 times the
regular straight time hourly rate for either: (a) hours worked in
excess of the normal daily hours, or; (b) hours worked in excess
of the normal weekly hours.

Article 15.03 actually contains three clauses. First, it provides
that the overtime rate shall be time and a half the employee’s
straight-time rate, subject to any superior conditions.

Second, Article 15.03 provides that where an employee is
required to work additional overtime contiguous to an overtime
shift within a 24-hour period, then the employee is entitled to
double time for all additional contiguous hours worked. It is not
necessary that the second overtime period be continuous with
the first overtime period, i.e. that it be ‘touching’ on the end of
the first overtime shift, nor isit necessary that the second over-
time period constitute a full shift. In order for double time to be
payable however, the hours claimed must be within twenty-four
hours of the commencement of the first overtime shift.%®

Here is an example:
An employee works an overtime shift from 07:30 to 15:30

on Saturday, the employee’s normal day off. At 23:30 on the
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same day, the employee commences a further period of 6
hours of overtime. All of these hours would be paid at double
time, as they fall within 24 hours of the commencement of
the first overtime period even though the second period does
not ‘touch’ on the first period. Had the second overtime peri-
od commenced on or after 07:30 Sunday, however, it would
be paid asnormal overtime at 1.5 times the hourly rate.””

As well, a “shift” for the purposes of Article 15.03 need not be
7.5 hours or more. Thus, where an employee worked additional
overtime contiguous to a 4-hour period of overtime, that 4-hour
period of overtime was considered an “overtime shift” for the
purpose of Article 15.03.%8

Finally, Article 15.03 contains a prohibition against ‘duplication’
or ‘pyramiding’. There is caselaw suggesting that where a col-
lective agreement contains this kind of express prohibition on
duplication and pyramiding, then employees may not claim two
premiums for the same hours worked, even if the two premiums
serve two different purposes.®® This principle is currently being
tested through OCHU'’s central process.

Article 15.04 deals with time off in lieu of overtime. It both per-
mits an employee to take time off in lieu of overtime (at a rate
of 1.5 hours per hour worked), on a mutually agreeable basis
between the employee and the Hospital, and protects employ-
ees from being required to take lieu time. It also requires lieu
time to be taken within 90 calendar days of the week in which
the overtime was worked, or, within 12 months of that work
week if the employee agrees, failing which the overtime willbe
paid out.

Article 15.05 provides for reporting pay, i.e. a guarantee of
pay, when an employee reports to work and there is no work for
reasons beyond the Hospital’s control.

Note that this is not a payment which compensates for short-
term layoff of one day or more, and that the term “beyond the
Hospital’'s control” should be interpreted strictly. In other words,
a flood or power outage is beyond the Hospital’s control.An
inaccurate assessment of how many beds will be occupied,
resulting in the Hospital cancelling someone’s shift, should not
be regarded as being beyond the Hospital’'s control. The latter
circumstance would likely constitute a short-term layoff, and an
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employee should be entitled toexercise their seniority, if able, to
claim different work that day.

Article 15.06 provides for call-back pay. It guarantees a min-
imum payment of four hours pay to any employee required to
work between shifts, i.e. who is called back to work after having
completed a regular shift but prior to the commencement of
their next regular shift. It is not necessary that the employee
attend at the Hospital to perform the work. For example, an em-
ployee who is able to complete the after-hours work online will
still be entitled to the minimum payment.2%©

Article 15.07 provides for standby pay, which applies where an
employee is required to remain available for duty outside their
normal working hours. Standby pay is in an amount of $3.30
per hour, or $4.90 per hour where the standby duty falls on a
paid holiday. Standby payment ceases where an employee is
called in to work under Article 15.06.

Article 15.08 provides differing payments for employees trans-
ferred to higher paying positions on a temporary basis, depend-
ing on whether the higher paying position is inside or outside of
the bargaining unit. There is no minimum period ofassignment
necessary to qualify for the premium, unlike in many other
collective agreements. Recent amendments have increased the
allowance to $1 per hour worked.

Article 15.09 provides for a shift and weekend premium of
$1.20 per hour for all hours worked where the majority, i.e.
more than 50%, of the employee’s scheduled hours fall be-
tween 1500 and 0700 hours, or for all hours worked between
2400 hours on Friday and 2400 hours on Sunday (unless the
parties agree to a different 48-hour period). This has been
found at arbitration to provide for a single shift and weekend
premium, that is, it does not provide for two different premiums
which canbe added together when an employee works an eve-
ning or night shift on the weekend.°* Recent amendments to
this Article provide for an increase in evening/night shift premi-
ums by 6 cents per hour and an increase in the weekend shift
premium by 7 cents per hour.

Article 15.10 is a new clause providing for a charge nurse pre-
mium of $2.00/hour and entitling the nurse to receive orienta-
tion to the role of charge nurse on that unit.
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ARTICLE 16—HOLIDAYS

Article 16 provides for two different sorts of payments. The first,
pay for time not worked on a public holiday, applies only to full-
time employees. Full-time employees may receive this payment
for 12 holidays, while that payment for part-time employees is
included in the percentage in lieu.

The second payment is for time worked on a paid holiday, which
is applicable to both full and part-time employees. The specific
paid holidays are agreed to at the local level, and any ‘floating’
or ‘employee-dependent’ holidays (e.g. a full-time employee’s
birthday) reduces the number of holidays for which there is a
premium payment for time worked (see Article 18.04).

(Note that some collective agreements specifically set out
Family Day asgpaid holiday. Otherwise, it is not. The legislation
enacting Family Day amended the Employment Standards Act
to provide for a ninth paid holiday, and only applies where an
employee does not already receive this number of holidays.
Thus, the family day provisions of the ESA do not apply to this
collective agreement, which already provides for 12 paid holi-
days.

Article 16.02 sets out the computation and qualifiers for holiday
pay for full-timeemployees. Payment is at the employee’s regu-
lar straight time rate times the number of daily hours normally
worked.

The provision also sets out a ‘day before/day after’ qualifier,
the purpose of which isto disqualify an employee who is absent
without a satisfactory reason on either the day before or day af-
ter, from receiving holiday pay. If an employee has a satisfactory
reason for absence on either or both of the days missed prior to
or following the holiday, the employee is entitled to the holiday
pay.

An employee who receives sick pay for the holiday is not entitled
to receive holiday pay, or lieu time, in addition to the sick pay
for that day. This does not mean however, that an employee
who is absent due to illness on a paid holiday loses the paid
holiday. Instead, where a statutory holiday falls over the course
of an employee’s sick leave, the employee is entitled to receive
statutory holiday pay for that day, and should not have time or
benefits drawn from their sick bank.1%2
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Articles 16.03 (A) and (B) set out the payments received by full
and part-time employees who work on a paid holiday. Briefly,
both full and part-time employees receive 1.5 times their regular
hourly rate for time worked on the day, with full-timeemployees
receiving an additional lieu day.

Article 16.04 provides payment for daily overtime worked on a
paid holiday ofdouble time.

ARTICLE 17—VACATIONS

Article 17.01 provides for two different vacation schemes for
full-and part-timeemployees. The differences are important.

Full-time employees are entitled to service-based vacations

with pay. The qualifyingyears are set out in Article 17.01(a). The
vacation entitlement is service-based in its entirety.The scheme
of 17.01(a) is not an accrual system, that is, an employee does
not earn vacation on a monthly, weekly or hourly basis. Instead,
an employee is entitled each year to the amount of vacation
which corresponds to the employee’s service. For the purpose
of moving up the vacation grid, entitlement is measured on the
employee’s anniversary date. An employee becomes entitled

to that amount of vacation, not to accrue vacation at a higher
rate. Some hospitals have mistakenly applied an accrual system
whereby an employee becomes eligible to accrue vacation at

a higher rate once the employee has completed the years of
service set out in 17.01(a). At present, for example, an employee
is entitled to five-weeks vacation with pay after 12 years of ser-
vice. Some hospitals have implemented a systemunder which
such an employee would begin to accrue vacation at a higher
rate starting with the employee’s 12th anniversary date, so that
the employee is not actually eligible for 5 weeks vacation until
the completion of 13 years. This is a breach of the collective
agreement.'®® The vacation package is a hard-fought part of em-
ployee compensation and permitting schemes such as the one
set out in the example, sets back the entitlement by one year at
each of its steps.

Vacation pay is calculated on the basis of the employee’s regu-
lar weekly straighttime pay.

By contrast, article 17.01(B) provides a vacation pay scheme
for part-time and casual employees, based upon an increasing
percentage of pay. An employee does not begin to receive a
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higher rate of vacation pay until the next service threshold on
the grid is achieved. The payment is set out as a percentage of
annual pay, unlike full-time employees and part-time employees
are entitled to time off without pay equivalent to the number of
weeks full-time employees receive. Progression on the vacation
grid is based on hours of service, and thus should include any
hours for which a part-time/casual employee is granted service,
whether paid or not. Hours ofservice granted while on WSIB, or
pregnancy or parental leave, for example, are counted toward
progression on the vacation grid.

In a addition to the percentage of pay, part-time and casual
employees also receive “equivalent time off.” An arbitrator re-
cently confirm that this refers to time off from regularly sched-
uled assignments, but they do not receive scheduled time off
from hours worked on a casual basis. Rather, casual employees
may take the equivalent time off from casual hours worked by
choosing not to make themselves available for work. To the
extent that a casual employee does this, they may not be held
in breach their availability requirement, and would retain their
place on the casual list.1%*

Article 17.02 provides two benefits to an employee who has
commenced vacation and agrees with a hospital request to
work during that period. First, time worked is paid at time and
one—half. Second, an employee receives a full day off for any
day on which the employee was required to work. For example,
an employee requested to work one-half shiftwould be paid time
and one-half the hours worked, and receive another day of vaca-
tion with pay.

Articles 17.03/17.04 protect employee vacation from periods
when an employeewould be eligible for sick leave (for a serious
illness) and bereavement leave, respectively.

Article 17.03 applies when the employee’s vacation is interrupt-
ed due to “serious illness”, which has been interpreted as that
which requires an employee to receive on-going medical care or
treatments, and which results in either hospitalization or three
days confinement or bed rest.1®

Article 17.04 replaces any period of vacation for which an em-
ployee is eligible for bereavement leave.

59



ARTICLE 18—HEALTH & WELFARE

Article 18.01 contains various health and welfare benefits which
are discussed below. At the outset, a few observations are nec-
essary. First, the union is entitled to the master policies of all of
these benefits and if your local has not already obtained these,
it should now.

Second, for the purpose of enforcement of the rights set out in
article 18.01 it is necessary to be aware of what sort of benefit
arrangement is in existence at your hospital. There are essen-
tially two different types of arrangements.

ASO (Administrative Service only Plans) are ones where the
insurer merely administers the plan, and charges back to the
hospital the costs of the benefits used plus an administrative
fee. Plans of this sort are arbitrable, that is, if there is a dispute
about whether the benefit is properly provided to an employee
by the insurer, the dispute may be the subject of the grievance
and arbitration procedure.

Insured plans which are not ASOs are not normally subject to
the grievance and arbitration procedure, unless there is a dis-
pute about whether the Hospital has arranged for a plan which
conforms to the requirements of the collective agreement. For
example, if there is a ‘true insurance plan’ in effect where a
Hospital pays premiums which are calculated on something oth-
er than an ASO basis, then an employee cannot pursue a claim
against an insurer under the grievance and arbitration proce-
dure. If on the other hand, the Hospital has arranged for an
insuredbenefit plan which is different from what is required by
the collective agreement, that may properly be the subject of a
grievance. It is thus important not only to havea copy of employ-
ee benefit booklets but also a copy of the master policy.

Third, article 18.01 allows for various types of superior condi-
tions. In each case, agreater employer premium contribution is
allowed, and in certain cases a greater benefit is allowed.

Fourth, article 18.01 refers at a number of points to the Blue
Cross plan that was in effect on September 28, 1993. The
purpose of that requirement is to prevent an erosion of benefits
by using the Blue Cross standard that was in effect on that date
as an ongoing baseline against which plans are measured. Note
that unlike Article 13.01, which makes the HOODIP 1992 book-
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let the standard, Article 18.01 establishes the1993 Blue Cross
plan as the standard, not the Blue Cross brochure.'°®

Article 18.01 is applicable to full-time employees only and
requires the hospital to contribute towards a number of types of
coverage, including semi private, extended health, life insur-
ance, and dental. The nature and level of these benefits is not
described in the article, except that in each case the coverage
must be “comparable” to the relevant Blue Cross plan in effect
as of September 28, 1993. This means that any benefit plan
must be at least as beneficial as the comparator plan. Thus,
where a hospital imposed a requirement that compression
stockings be purchased only at its own pharmacy in a bona fide
attempt to control costs, it was found to have breached Article
18.01 because the Blue Cross plan in effect as of September
28, 1993 provided coverage for compression stockings without
any restrictions on place of purchase.'” Similarly, a hospital was
found to have failed to provide the required level of coverage
where it created an “Approved Provider Network” limiting where
employees could obtain certain types of medical supplies®®

The extended health plan addressed by Article 18.01(b)
contains a number of different sections, the most commonly
utilized of which is probably prescription drugs. Drug insurance
plans will typically be based upon a ‘formulary’, a list of drugs
based upon a definition of insured medications. The formulary
attached to Blue Cross extended health care plans in effect on
September 28, 1993 included a broad range of drugs medica-
tions, and coverage for those drugs is available provided that
the drug or treatment in question be prescribed and legal. It
need not be a drug for which a prescription is necessary. If for
example, a physician believes that aspirin is medically neces-
sary for treatment ofan employee, it is insured under the plan.
However, coverage for drugs that were not included in Blue
Cross’s formulary as of September 28, 1993 may not be cov-
ered. Thus, claims for Viagra and medical marijuana have been
denied under similar types of benefits provisions on the basis
that these drugs were not included in older formularies.1°®

Article 18.01 (b) also allows for a cap on chiropractor or phys-
iotherapist services up to an annual maximum of $375 for each
service. These paramedic benefits are described in terms of an
annual maximum. There is noother limitation or reimbursement
cap. In other words, there is no ‘per visit’ cap contained in the
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collective agreement, although the Blue Cross Plan in effect on
September 28, 1993 contains certain per-visit caps that may or
may not appear in the text of your local hospital’s plan.

There is a maximum of $300 for vision care every 24 months,
which can be used for laser surgery. This is in addition to cover-
age for biannual eye examinations.

As well, hearing aids are fully insured every 36 months. The
plan insures the full cost of thehearing aid.

While it is not a violation of Article 18.01 for an insurer to im-
pose “reasonable and customary limits” on benefits, such limits
must be demonstrably justified in the sense that they actually
reflect reasonable and customary rates for the type of product
in question. Thus, arbitrators have allowed grievances where

an insurer set a limit on hearing aids at the 85™ percentile of
claims, because the insurer had failed to explain how it was de-
termined that charges falling above the 85" percentile did not
reflect reasonable and usual rates for this type of product.*®

Finally, superior benefits which may exist at a hospital are
protected in the following areas—greater employer premium
percentage contribution; chiropractorservices maximum annu-
al reimbursement; physiotherapist services maximum annual
reimbursement.

There are other insured services contained in the Plan. Please
refer to the Members’Guide to Insured Benefits.

Recent amendments to Article 18.01(b) provide coverage for
mental health services by a psychologist, registered psycho-
therapist or social worker (MSW) up to a maximum of $800.00
annually.

Article 18.01(c) provides for life insurance. This is provided
at no cost to the employee and provides lifeinsurance of twice
annual salary. Please refer to the Members’ Guide to Insured
Benefit Plans.

The dental plan set out in Article 18.01(d) has 3 components:
a general plan identified as Blue Cross #9, which covers var-
ious elements of dental care described fully in the Members’
Guide to Insured Benefits; and two ‘Riders’ (#'s 2 and 4) cover-
ing, respectively, complete and partial dentures, and, crowns,
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bridgework and repairs to these. These riders are‘co-insured’ to
the level of the current ODA fee schedule, meaning that the plan
pays50% of the cost to the level set out in the fee schedule,
and; there is a maximum per insured (i.e. each insured family
member has a separate annual maximum if the employee has
family coverage) annual payment for each rider.

Article 18.01(e) requires that hospitals maintain their share
of premium contributions for semi-private, extended health and
dental coverage, for any full-time employee who takes early
retirement, who is in receipt of HOOPP (or the hospital’s equiv-
alent plan if not HOOPP), and who has not yet reached age 65.
The same percentage contribution must be maintained by the
hospital for these benefits.

Article 18.01(f) requires the Hospital to provide to the union a
copy of all of the benefit plan master policies that are referred
to above. These should be requested atleast once during the
course of every collective agreement and reviewed by the Local
Union to ensure there has been no substantive change to
benefits, and that thebenefits accord with what is required by
the collective agreement. It has recently been confirmed that a
hospital breaches Article 18.04(f) by failing to provide the Union
with a copy of a new master policy within a reasonable period of
time 11!

BENEFITS FOR EMPLOYEES AGE 65 AND OLDER

Some insurance plans terminate benefits at the age of 65. This
will violate Article 18.01 if the Blue Cross plan in effect of Sep-
tember 28, 1993 included employees over the age of 65, or did
not expressly exclude employees over the age of 65.1*2 Further,
since 2006, the Ontario Human Rights Code has prohibited
discrimination on the basis of age 65+ (the scope of protection
was formerly restricted to those aged 18-64). Thus, an age 65
benefits cut-off may violate the Ontario Human Rights Code,
unless the restriction is upheld as a bona fide occupational
requirement in the circumstances of the case.!®

Article 18.02 applies in the case of a change of carrier. It
allows the hospital to substitute another carrier at any time, pro-
vided that the benefits under the new carrier are not in total de-
creased. This appears to allow for changes in certain areas as
long as they are balanced by changes in other areas, subject to
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the standards established by the Blue Cross plan in effect as of
September 28, 1993. It also requires the hospital to provide the
union with notice in advance of any change of carrier, as well as
particulars about the specific contents of the benefit plan. It was
recently confirmed that not only does a hospital have to provide
60 days notice of the change, it must also provide information
to the Union about proposed alterations to the plan arising out
of the change of carrier, such that the Union is able to explain
these changes to its members and to ascertain their views.*'

Article 18.03 is about employee pension. It provides for HOOPP
to all full-time employees and qualifying part—time employees.
Part-time and casual employees who work 700 hours or who
earn35% of the Yearly Maximum Pensionable Earnings are eligj-
ble to participate on a voluntary basis. Full-time employees are
required to participate. HOOPP is extensively described in the
OCHU/CUPE Pension Guide.

Article 18.04 governs benefits for part-time employees. It
provides that part-time employees receive a payment in lieu of
“fringe benefits”, equivalent to 14% of their regular straight time
hourly rate for all straight time hours paid (and while on preg-
nancy or parental leave to the extent required under those provi-
sions). Fringe benefits are broadly defined to include all benefits
paid by the hospital as part of direct compensation or other-
wise, and includes holiday pay. Excluded from the definition of
fringe benefits are salary, vacation pay, standby pay, call back
pay, reporting pay, responsibility allowance, jury and witness
duty, bereavement pay, and maternity supplemental unemploy-
ment benefits. In other words, part-time employees are entitled
to receive those benefits in addition to the 14% payment in lieu.

Article 18.05 requires the hospital to deduct assessments for
union education on direction from the union, provided these are
in accordance with the union’s by-laws and constitution.

ARTICLE 19—HEALTH AND SAFETY

Article 19.01 sets out the amount of a protective footwear
allowance that is paidannually to full and part-time employees.
The classifications covered by the allowance are negotiated
locally and set out in the Local Issues Appendix.
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Article 19.02 is a new clause which addresses infectious dis-
eases.

This Article reflects some of the lessons learned from the
Covid-19 pandemic and settlements reached as a result of liti-
gation pursued by OCHU. It expressly makes the precautionary
principle a collective agreement obligation, requires hospitals
to ensure adequate stocks of N95s or equivalent or better to
be made available to bargaining unit members on short notice
in the event that there are reasonable indications of the emer-
gence of a pandemic, epidemic or infectious disease outbreak,
provides for training with respect to required protective clothing,
equipment or devices, requires hospitals to cooperate in pro-
viding necessary information and support to the Joint Health
and Safety Committee, and allows pregnant employees to be
temporarily transferred from their current duties if a risk to the
pregnancy and/or unborn child is identified.

Article 19.03 addresses workplace violence. It expresses a
shared goal on the part of hospitals and unions of workplaces
free of violence, and requires local parties to determine appro-
priate solutions to promote health and safety in the workplace
which include the adoption of the following mandatory provi-
sions, summarized as follows:

1. Employees must be properly advised in advance if they are
required to interact with patients posing a danger of violent
behaviour;

2. The hospital shall give due consideration to whether it is
appropriate for an employee to interact with a known violent
patient alone, and the

3. The Hospital must advise the Union without undue delay of
any incident of an employee being subjected to violence at the
workplace. In addition, the local parties will consider address-
ing additional remedies which include electronic and visual
flagging, properly trained security, personal alarms, organization
risk assessments, training in de-escalation

Article 19.04 (newly numbered) addresses flu vaccines. It pro-
vides a code of protections that apply in the event the Medical
Officer of Health declares a flu outbreak.
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In particular, under Article 19.04(a), employees have the right
to decline a vaccination. Articles 19.04(b) and 19.04(c) pro-
vide that an employee who declines a vaccine will be reassigned
during the outbreak period, unless reassignment is not pos-
sible, in which case they will be placed on a leave for the out-
break period. For employees who decline the vaccine because

it is medically contra-indicated and supported by a medical
certificate, such leave will be paid; for those without a medical
reason, the leave will be unpaid (but the employee may use
banked lieu time or vacation credits to keep their pay whole).

There has been some dispute where a hospital may interpret
the word ‘reassignment’ in an identical fashion to its use in arti-
cle 9.08. In particular, at least one hospital has contended that
a reassignment under 19.02 can only be made where all of the
conditions set out in article 9.08(A)(b) are met. The outcome of
such an interpretation would likely be that few if any employees
could ever be reassigned under 19.02. Moreover, Article 9.08(A)
(b) sets out the terms of permanent reassignments in order to
avoid notice of layoff. Article 19.02 obviously deals with tempo-
rary reassignments.

Article 19.04(d) precludes hospitals from challenging WSIB
claims of employees who are ill as a result of the vaccination,
which of course requires that the employee demonstrate first
the illness and second that it arose from the vaccination.

Under Article 19.04(e), hospitals must pay the cost of the
vaccine if not covered by some other source, and endeavour to
offer vaccines during an employee’s working hours. In addition,
employees must be provided with information regarding the
vaccine, e.g. risks and side-effects.

Article 19.04(f) requires that the Article be interpreted consis-
tently with the Human Rights Code.

ARTICLE 20—-COMPENSATION

Article 20.01(A) deals with new classifications and establishes
a procedurefor establishing a wage rate for those new classifica-
tions.

A new classification is created when the hospital gives notice of
a ‘new occupational classification’, which is accompanied by the
proposed wage rate and the job description.
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The union has the right to challenge the wage rate, and within
10 days can request a meeting to negotiate the wage rate. Such
challenge should be put in writing, as it will set the date from
which retroactivity, should a higher rate be awarded, is to be
paid. If no agreement is reached, the union has 15 days from
the meeting to refer the dispute to arbitration. It is important
that this timeline be carefully adhered to, in that this may not be
a time limit which an arbitrator can extend.

A new classification is created not only when a hospital advis-
es that it has created one, or when an arbitrator gives notice

to that effect, but also where a hospital makes “a substantial
change in the job content of an existing classification which in
reality causes such classification to become a new classifica-
tion.” A new classification will be considered to be created when
“the change involves a substantial, qualitative change in the
functions of the position. Added duties or qualifications will not
on their own create a new classification.

Article 20.01(B) requires the hospital to provide job descrip-
tions on request, and in the event of the creation of a new
classification. It does not however, mandate thecreation of job
descriptions if none exist.

Article 20.02 deals with circumstances where an existingposi-
tion is revised, with the addition of new duties, but the function
of the position remains the same. In these circumstances,
under Article 20.02(a), an employee presently in the position
who is physically incapable of performing the new duties, will be
permitted to remain in the position provided the medical inca-
pacity is documented to the hospital by the employee’s physi-
cian. In addition, under Article 20.02(b), should an employee
require additional training to perform the duties, such training
will be provided (during working hours where possible) for a
period of up to six months. The hospital must give due regard to
the employee’s educational background in age in determining
the amount of training necessary. Anytuition or travel costs are
borne by the hospital.

Article 20.02 thus may apply where article 20.01(A) does not. If
the hospitalrevises an existing position to the extent that a new
classification is created, article 20.01(a) applies, and not article
20.02. Because article 20.02 does not envisage the creation of
a new classification, there isno posting required.
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Article 20.03 determines the step an employee is placed on the
wage grid when the employee is promoted to a higher paying
classification. The new rate is the lesser of:

a. the rate on the new grid that provides an increase of one
step on theemployee’s previous grid, or;

b. the maximum rate of the new classification.

In measuring the step on the employee’s previous wage grid,
the parties should use either the next step from the employee’s
previous wage rate, or the last step on the grid if the employee
was at the maximum rate on the previous wage grid.

Article 20.04 continues any provisions under this heading in
the hospital’s previous collective agreement.

Article 20.05 establishes the rate at which part-time and
casual employees progress on the wage schedule. Progression
is based upon 1725 hours worked, orhours that are otherwise
credited (e.g. WSIB absence, pregnancy and parental leave).

ARTICLE 21—FISCAL ADVISORY COMMITTEE

Article 21 obligates the Hospital to involve the Union in the bud-
getary process to the extent that staffing is affected. The Union
is to be involved from the outset of the budgetary process and is
also to be involved in any subsequent budgetary revisions.*1®

The Hospital’s Article 21 obligations are separate from those
arising under Article 9.08(A). Article 21 obligations are triggered
independently of, and prior to, the contemplation of layoffs. In
other words, by the time employees receive notice of layoff or
reassignment, the union should have already had the opportuni-
ty to participate in the labour adjustment strategy.

In addition to allowing the union participation in the devel-
opment and amendment of hospital budget plans, Article 21
imposes an obligation on the hospital to provide financial and
staffing information which is pertinent to the operating plan, or
to any other re-structuring plan which impacts upon the mem-
bers of the bargaining unit.
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ARTICLE 22—-APPRENTICESHIP COMMITTEE

This article creates a joint committee at each hospital to dis-
cuss the feasibility ofan apprenticeship program at that hospi-
tal. If deemed feasible, the parameters of such a program are
determined locally. The local parties are further required to
seek the availability of any provincial or federal funds that may
be available to assist.

ARTICLE 23—-DURATION

Article 23.01 requires that notice to bargain be served in
writing within 90 days prior to the expiry of the collective agree-
ment. Otherwise, the collective agreementwill be renewed on a
year-by-year basis until such notice is served.

Article 23.02 exists notwithstanding article 23.01 and sets out
a different process should the parties participate in central bar-
gaining. Should the parties agree to participate in central bar-
gaining, then Local Issues bargaining is to take place during the
period commencing 120 days prior to the expiry of the collec-
tive agreement and conclude 60 days prior to the expiry of the
agreement. Negotiations on Central Issues are to be conducted
during the final 45-day period of the collective agreement.

In March of the final year of the collective agreement (where the
collective agreement expires in September) the central negotia-
tion teams are to meet in order to establish the participants and
the memorandum of conditions for the next round of central
bargaining.
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